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ADVERTISEMENT. 


JL  HE  Editor  has  to  apologise  for  some  inaccuracies  which 
he  is  fearful  will  be  found  to  have  occurred  in  this  number : 
— he  must  rest  his  apology  on  the  novelty  of  the  undertak- 
ing,— and  his  own  inexperience  in  the  work  of  reporting ; — 
allowance  also  will,  he  trusts,  be  made  for  the  labor  and  re- 
search he  has  been  obliged  to  exercise  in  collecting  some  of 
his  materials, — and  the  difficulty  he  has  experienced  in  digest- 
ing and  consolidating  others  of  them. 

It  would  be  premature,  perhaps,  before  he  has  completed 
a  volume,  to  state,  even  briefly,  the  motives  which  have  im- 
pelled him  to  the  undertaking :  he  cannot,  however,  suffer  this 
advertisement  to  go  to  the  press  without  distinctly  explaining, 
that,  though  he  has  selected  Hilary  Term,  1809,  as  the  period 
from  which  his  work  shall  commence,  he  has  not  on  that  ac- 
count felt  himself  precluded  from  introducing  important  cases 
of  an  earlier  date  whenever  he  has  thought  the  opportunity 
favourable  for  their  insertion,  and  he  has  known  the  notes  in 
his  possession  to  be  authentic.     In  the  mode  of  doing  this. 


IV  ADVERTISEMENT. 

it  may  be,  that  he  has  rather  deviated  from  established 
usage ;  but  as  no  other  Reports  of  the  decisions  in  the  Pre- 
rogative Court  have  ever  been  published,  he  has  considered 
that  he  should  consult  the  convenience  and  advantage  of  his 
Readers  better  by  inserting  cases  of  the  description  above 
alluded  to  in  the  text,  and  next  in  succession  to  those,  in  the 
discussion  or  decision  of  which  their  authority  has  been  cited, 
than  by  printing  them  in  the  smaller  type  of  the  notes,  or 
apart  from  the  others  in  the  shape  of  an  Appendix. 

Doctors'  Commons. 
May  28,  1816. 
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ERRATA. 

Page     6,  line  10,  for  "  endeavours,*  read  endeavour. 
—  note  line  13,  for  "  Valier,"  read  Fattier. 

11,  13,  for  "  concludes,*'  read  concluded. 

_  18,  for  "  Valier,"  read  Vomer. 

87,  line  11,  for  "  Barnaby,"  read  Bumaby. 

59,  4,  deb  "  or  may  be." 

86,  23,  for  "  is,"  read  toot. 

93,  15,  dele  «  m" 

94,    1,  for  "  great,"  read  jnwfcr. 

133,    -r-    85,  for  "  Barnaby,"  read  Bumabg. 
137,  note  line  9,  for  "  the  marriage,"'  read  a  marriage. 
147,    21,  insert  semicolon  after  "  the  principle," 

and  dele  comma  after  "  this  case." 

153,    19,  insert  and  after  "destroyed." 

155,  for  "  Beauchamp,"  read  Lord  Bcauchamp. 

160,  last  line       for  «  17*7,"  read  «  1754." 

168,    line       3,  insert  semicolon  after  "  establishes." 

170,    15,  insert  and  intestate  after  "  bastard." 

175,    9,  insert  semicolon  after  "  iU-granted." 

188  last  line         insert  act  on  before  "  petition." 

185  note  line    1,  for  "  700L"  read  "  750L" 

192,     line       8,  for  "  u  become,"  read  become*. 

209,    —     14,  for  "  SBqnam,"  read  etquum. 

221.    18,  for  «  had,"  read  have. 

228,    8,  for  *  MrM"  read  Jfrt . 

290,    l,  for  "  Lyttelton,"  read  Littleton. 

244,     88,  insert  after  "  person,"  Secondly,  that  the  party* 

276,    —    14,  after  inconttaency  dele  u  as,"  and  insert  tki$  law  also. 

281,    1,  for  "  High  Court  of  Delegates,"  read  Prerogative  Court 

of  Canterbury. 

86,  Ale  "  ▼." 

309,    18,1 

qjQ     14  |  Before  Mr.  Justice  Bayley  insert  per  Curiam. 

406,  n.  7,  for  "their,"  read  Me. 

418,  8,  for  «  decisions,"  read  dicta  of  the  Judges. 

416,  26,  for  "  evidence,"  read  case. 

501,  in  the  margin  of  this  and  the  three  following  pages  for 

"  1817,"  read  "  1818." 

502,  —     9,  for  "  sirname,"  read  surname. 
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PREROGATIVE  COURT   OF   CANTERBURY. 


1809. 
m  _  Hilary 

THOROLD  V.   THOROLD.  Term. 


A.N  allegation  (a)  was  offered  to  the  Court  on  the  A  paper  in  thf 
behalf  of  Miss  Thorold,  propounding  a  paper,  in  S^^tS 
the  form  of  a  deed  of  gift,  as  the  last  will  and  tes-  ^topr«b»te 
lament  of  her  brother,  William  Thorold,  Esq.  of 
Syston  Pfcrk,  in  the  county  of  Lincoln. 

(a)  According  to  the  practice  of  the  Prerogative  Court,  the 
facts  intended  to  be  relied  upon  in  support  of  any  contested 
snit  are  set  forth  in  a  plea,  which  is  termed  an  allegation ; 
this  is  submitted  to  the  inspection  of  the  counsel  of  the  ad- 
verse party »  *na>  If  '*  appears  to  them  objectionable,  either  in 
form  or  substance,  they  oppose  the  admission  of  it.    If  the  op- 
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3 


CASES  DETERMINED  IN  THE 


1809. 
Hilary 
Term. 


Thorold 

v. 
Tmorold. 


The  adverse  party  in  the  cause  was  Sir  Thomas 
*  Thorold,  Bart.,  the  father  of  the  deceased. 

The  paper  propounded  was,  in  form  and  sub* 
stance,  as  follows :  •    .    . 

"  Be  it  known  to  all  it  may  concern,  that  I,  Wil- 
"  liam  Thorold,  of  Syston  Park,  in.  the  county  of 
€€  Lincoln,  do  hereby  give  (after  my  death)  to  my 
''  beloved  sister,  Jane  Thorold,  of  Syston  Park,  in 
"  the  said  county  of  Lincoln,  the  following  estates ; 
"  and  also,  should  all,  or  any  parts  of  these  estates, 
€  be  sold  by  me  during  my  life,  all  such  monies  aris- 
"  ing  therefrom  a*  shall  be  placed  in  the  public 
"  funds,shall  be  at  her  disposal,  viz. 

"  1st,  My  third  in  the  remainder  of  the  unsold 
"  Ay  ton  estate,  in  the  county  of  Durham. 

"  3dly,  My  moiety  in  the  Husthwaite  and  New- 
"  bald  estates,  in  the  county  of  York. 

"  3dly,  My  moiety  in  an  estate  at  Elmley,  in  the 
"  county  of  York. 

"  4thly,  My  estate  at  Barrowby  in  the  county  of 
"  Lincoln. 

"  5thly,  My  estate  at  Carlton,  in  the  county  of 
"  Lincoln. 

"  6thly,  ]My  estate  at  Holbeach,  in  the  county  of. 
"Lincoln 

"  7thly,  My  house  and  lands,  at  Derby. 

€€  This  deed  of  gift,  in  my  own  proper  hand- writ- 
"  ing,  was  made,  sealed,  signed  and  delivered,  to  my 
"  aforesaid  beloved  sister,  Jane  Thorold,  spinster,  of 


> 


position  goes  to  the  substance  of  the  allegation,  and  is  held 
to  be  well  founded,  the  Court  rejects  it ;  by  which  mode  of  pro- 
ceeding, the  suit  is  terminated  without  going  into  any  preof  of 
the  fact* 
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"  Syston  Park,  in  the  county  of  Lincoln,  this  16th      1809. 
"  day  of  December,   One  thousand  eight  hundred      Term 

"  and  six,  v^*v*0 

"  WILLIAM  THOROLD.  Thorold 

v. 
"  In  the  presence  of  Thorold. 

"  James  Speed, 

"  William  Armes, 

"  Henry  Parlett." 

Arnold  and  Bumaby,  against  the  admission  of 
the  allegation. 

It  is  impossible  that  this  paper  can  be  con- 
sidered as  testamentary,  inasmuch  as  there  is  nei- 
ther executor  nor  residuary  legatee  named  in  it, 
and  it  purports  to  be  only  a  deed  of  gift ; — it  con- 
tains, indeed,  the  expression,  "  I  hereby  give,  after 
my  death/9  but  it  is  not  every  paper  that  disposes 
of  property  after  death  which  can  be  considered' 
as  of  a  testamentary  nature.  A  variety  of  con- 
tracts are  not  so  considered ;  settlements,  for  in- 
stance, made  in  contemplation  of  marriage,  are 
usually  to  take  place  after  the  death  of  one  of  the 
parties,  and  have  never  been  considered  as  testa- 
mentary ;  and  yet  they  would  become  so  by  the 
same  rule,  which  would  impress  a  testamentary 
character  on  an  instrument  of  this  description.  A 
paper,  therefore,  may  dispose  of  property  after 
death,  and  yet  not  be  entitled  to  probate.  The 
rule  is  not  universal,  but  must  vary  according  to 
the  circumstances  of  each  case :  and  the  safest  guide 
for  the  Court  will  be  the  intention  of  the  writer,  as 
evidenced  by  his  own  language ; — here  he  calls  the 
instrument  a  deed  of  gift.   The  difference  between 

b2 
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i  rod.  a  testamentary  paper  and  a  deed  of  gift  is  essential 

Term.  anc*  obvious ;  the  former  is  ambulatory  till  the  death 

v^v^,/  of  the  testator,  the  latter  is  irrevocable.     The  one 

horold  (joes  not  reqUjre  de||Veiy  int0  thc  han(j  0f  the  par- 

Thoeold.    ty  for  whose  benefit  it  is  intended,  the  other  does. 

In  the  present  case,  Mr.  Tlwrold  gives  property 
to  his  sister,  by  an  instrument  to  which  he  himself, 
under  his  own  hand,  affixes  the  appellation  of  a 
deed  of  gift,  virtually  declaring  that  it  was  not  to 
operate  as  a  testamentary  paper, and  he  delivered  it 
to  his  sister  in  the  presence  of  witnesses.  It  com- 
mences not  in  the  solemn  form  usually  adopted  in 
the  inception  of  testamentary  papers,  but  in  the 
,    form  appropriated  to  deeds  of  gift. 

Swinburne  (b)  distinguishes  between  deeds  of 
gift  which  are  to  take  place  as  donations  mortis 
causa,  and  such  as  are  to  operate  as  legacies ;  and 
this,  according  to  his  definition,  would  be  donatio 
mortis  causa,  over  which,  this  Court  could  enter- 
tain no  j  urisdiction . 

It  may  be  observed  also,  as  a  proof  that  it  was 
not  intended  to  operate  as  a  will,  that,  as  a  dispo- 
sition of  the  property  of  the  deceased,  it  is  incom- 
plete, it  only  provides  for  that  portion  of  it  which 
was  to  arise  from  the  sale  of  certain  real  estates,  in 
his  lifetime,  and  might  afterwards  be  vested  in  the 
funds.  Of  the  remainder  there  is  no  disposition  ; 
—as  to  that  he  would  die  intestate. 

(b)  Part  1.  sec.  7.  Szcinbume  has  not,  perhaps,  explained 
himself  on  this  topic  with  his  usual  perspicuity ;  indeed  it  has 
been  admitted  by  his  Editor  that  there  is  some  perplexity  in  the 
passage  to  which  allusion  is  made  in  the  argument :  he  had  ob- 
viously in  his  view  when  he  was  writing  the  several  passages  on 
this  subject  in  the  Roman  law.  See  Digest,  lib.  39.  tit  6.  Just. 
1.  2.  tit.  7.  3 
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Stcabey  and  Adams  in  support  of  the  allegation. 

In  substance  the  paper  is  testamentary,  and  may 
be  so  considered  without  interfering  in  the  least 
with  the  general  propositions  laid  down  on  the 
other  side ;  indeed,  if  it  is  not  considered  as  testa- 
mentary, it  can  have  no  operation,  for  it  is  written 
on  unstamped  paper,  and  consequently,  as  a  deed, 
would  be  a  mere  nullity ;  and  it  is  a  known  maxim 
of  law,  that  if  a  paper  would  be  ineffectual  in  one 
way,  endeavours  should  be  used  to  give  it  effect  in 
another,  "ut  res  magis  valeat  quam  pereat :"  inde- 
pendently of  these  considerations,  there  arc  many 
adjudged  cases  as  to  the  point  at  issue. 

In  Green  v.  Proude,  (c)  a  deed  indented  passed 
as  a  will. 

In  Rigden  v.  Vallier,  (d)  a  deed  by  which  pro- 
perty was  granted  among  children,  was  considered 


1809. 

Hilary 

Term. 


Thorold 

v. 
Thorold. 


(c)  On  ejectment  on  trial  at  bar,  the  first  question  was,  whether 
there  was  a  will  or  no  will?  the  plaintiff  produced  a  deed,  indent- 
ed, made  between  two  parties,  a  man  and  his  son  ;  and  the  father 
did  agree  to  gire  the  son  so  much,  and  the  son  did  agree  to  pay 
such  and  such  debts  and  sums  of  money ;  and  there  were  some 
particular  expressions  resembling  the  form  of  a  will,  as  that  he 
was  tick  in  body,  and  did  gite  all  his  goods  and  chattels,  &c 
but  the  writing  was  both  sealed  and  delivered  as  a  deed  ;  and 
they  gave  evidence  that  he  intended  it  for  his  will,  which  the 
Court  said  was  good  proof  of  his  will.  See  Green  t.  Proude, 
1  Mod.  117. 

(d)  The  expressions  reported  to  hate  fallen  from  Lord  Ilard- 
wicke,  on  this  part  of  the  case  of  Rigden  r.  Valiery  in  2  Vesey9 
p.  252,  are  as  follows,  "  another  thing  is, — that  this  appears  to 
me  to  be  as  near  a  testamentary  act  as  can  possibly  be ;  nor  do 
I  know  why  this  cannot  be  proved  as  a  will  in  the  Ecclesiastical 
Court,  notwithstanding  the  solemnity  of  the  execution,  by  scal- 
ing and  delivery  according  to  the  case  of  Kibbot  ▼•  Lee;  for 
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1809.       to  be  of  a  testamentary  nature;  and  in  this  Court, 
Term!      8everal  papers,  styled  deeds  of  gift,  have  been  esta- 
N^*v*w     blished  as  wills ;  as  in  Corp  v.  Corp,  and  in  Johnson 
Thorold     v    Johnson.   -With  respect  to  the  passage  from 
Thorold.    Swinburne,  it  may  be  answered,   that  in    Swin- 
Prerog.  1780.  bMrne*s  time  no  testament  could  be  made  without 
an  executor :  (e)  this,  however,  is  rather  to  be  consi- 
dered as  a  testamentary  schedule,  than  a  testament, 
the  difference  between  the  two  being,  that  one  ap- 
points an  executor,  whereas  the  other  is  carried 
into  effect  without  any  such  appointment.     There 
is  also  a  marked  distinction  between  an  instrument 
of  this  sort  and  a  donatio  mortis  caus&,  because, 
in  the  latter  case,  if  death  does  not  ensue,  (/)  the 
gift  must  be  returned. 

there  wis  a  will  sealed  and  delivered,  and  in  a  late  case  of 
Trimmer  v.  Jackson  in  B.  R.  sent  out  of  this  court :  he  makes 
use,  indeed,  of  the  words  'give,  grant  and  confirm ;'  but  that  is 
not  material ;  and  then  says,  '  after  his  decease  ;'  so  of  his  per- 
sonal estate,  after  his  debts  and  funeral  paid  ;  which  is  plainly  a 
testamentary  disposition,  his  whole  personal  estate  being  in  his 
power  during  his  life,  and  they  are  in  the  case  of  residuary  lega- 
tees, so  that  it  appears  to.be  in  his  view,  as  a  testamentary  act." 

(e)  Swinburne  says,  "  The  executor  is  the  foundation,  the 
substance,  the  head,  and  indeed  the  true  formal  cause  of  the 
testament,  without  which  a  will  is  no  proper  testament,  and  by 
the  which  only  the  will  is  made  a  testament." — Swinburne,  part 
1.  sec.  3.  p.  14.  See  also  the  same  Author,  part  1.  sec.  1.  p.  4. 
and  again,  sec.  11.  p.  83.  and  Godolphin,  O.  L.  p.  13. 

The  fact  is,  the  executor  was  considered  as  analogous  to  the 
heir  (hares)  of  the  civil  law,  who  was  so  essential  to  the  will, 
that  if  no  heir  was  constituted  in  the  instrument  there  was  an 
intestacy. 

(/)  This  is  clearly  the  idea  the  Roman  law  entertained  of 
this  species  of  donation,  "  mortis  causa  donatio  est  que  prop. 
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Arnold,  in  reply  to  the  cases.  BUaru 

In  Green  v.  Proude  the  deceased  described  him*        Term. 


self  as  being  very  sick  in  body ;  the  instrument,        jjT^ 
therefore,  had  all  the  appearance  of  being  a  testa-         Vm 
men  tary '  act.  Thoboun 

In  Rigden  v.  Vallier,  the  bequest  being  to  take 
effect  after  payment  of  funeral  expenses,  the  animus 
testandi  was  clearly  shewn. 

In  Corp  v.  Corp  the  instrument,  as  a  contract, 
was  considered  as  of  no  effect  in  the  lifetime  of  the 
testator,  and  a  special  direction  concerning  the 
paper  was  given  to  his  executors  and  administra- 
tors; added  to  this  being  between  husband  and 
wife  it  could  not  be  considered  as  a  deed  of  gift. 

Johnson  v.  Johnson  was  different  in  all  its  cir- 
cumstances ;  the  instructions  were  for  a  will,  but 
the  attorney  by  mistake  drew  the  paper  in  the  form 
of  a  deed. 

Judgment: 

Sir  John  Nicholl, 

The  sole  question  arising  upon  the  admissibility 
of  this  allegation,  is,  whether  the  paper  propounded 
is  a  testamentary  instrument,  and  proper  to  be 
proved  as  such. 

Two  grounds  of  objection  may  be  taken,  first, 

ter  mortis  fit  suspicionem  :  turn  quis  ita  donat,  ut,  si  quid  huma- 
nitus  ei  contigisset  haberet  is  qui  accipit :  sin  autem  super  ?ixisset 
is,  qui  dona? it,  reciperet :  Tel  si  eum  donationis  penituisset,  aut 
prior  decesserit  is  cui  donatum  sit."  Inst.  lib.  %  tit.  7.  s.  1. 
In  a  subsequent  passage  the  whole  doctrine  on  this  head  it 
thus  rammed  up  and  expounded.  "In  summ&  mortis  causa 
donatio  est,  com  magb  se  quis  relit  habere,  quam  emu,  cui  do- 
net,  magfeque  earn  cui  donat,  quam  hasredem  suum,"  and  then  the 
Cramexioitk*  inftttu*es,  as  if  to  adorn  and  illustrate  the  con- 
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1809-      that  it  relates  to  real  property  only;  secondly,  that 
Term,      lt  dedlkrei  itself  to  be  a  deed  of  gift,  and  conse- 
tiSfr^f   quently,  Cannot  be  considered  as  a  will, 
f  horold        With  rC8pect  to  the  first  point,  though  the  pro- 
Thokold.    perly  may  consist  wholly  of  estates,  yet  it  does  not 
appear  to  the  Court  that  they  may  not  be  estates, 
disposable  as  personal  property :   neither  is  there 
any    thing    to  shew  that  some  of  these  estates 
may  not  have  been  sold  during  the  life  of  the 
testator,  and    then   he    expressly  directs    "  that 
all  such  monies  arising  therefromas  shall  be  vested 
in  the  funds  shall  be  at  Miss  Thorold'*  disposal;" 
these  monies,  therefore,  must  fall  under  the  de- 
scription of  personal  property. 

This  Court  has  always  held,  that  even  if  it 
should  be  doubtful  (g)  whether  some  part  of  the 

elusions  of  law  at  which  they  had  arrirod/  introduce  into  their 
work  that  remarkable  passage  from  the  Odyssey,  in  which  Tele- 
machns  (in  reply  to  a  question  put  to- him  by  Pineus,  whether 
be  would  wish  the  valuable  presents  he  had  brought  with  him 
from  Lacedasmon  to  be  removed  to  the  pakce  from  the  place 
where  they  had  been  deposited)  thus  expresses  himself : 
Ilelpcu'y  oJ  yap  r  Tfywv  Stw$  iroiirdfo  Spy* 
Ei  xev  tfii  fMtysipiS  dyyvopt$  h  (JLtyctpweri 
Aiipvf  xtilvavres  irarpw'ia  t&rra.  8curorrouf 
'Avrov  i%ovra  c*  /So  J  A  op*  etavpFfjLev,  y  riva  rwvSe, 
Eifo  x*  eyti  rovrouri  fovov  xa.)  xrjpx  (pvrevrufy 
A^  firs  /xoi  %aipovri  fipuv  *po$  tidfuar*  x*hwv* 
Horn.  Odyss.  lib.  17. 1.  79,  etseq. ' 

(d)  In  the  case  of  Durken  ▼.  Johnstone  by  his  Guardian,  Pre. 
rOg.Trin,  Term,  1706.  Where  the  question  arose  on  the  testa, 
mentaty  schedule  of  John  Durkin,  and  a  considerable  degree  of 
uncertainty  prevailed  as  to  the  nature  of  die  deceased's  property. 
The  Court  (Sir  W.  Wynne)  said,  An  objection  has  been  taken 
that  this  is  a  real  estate,  and  not  witfcia  die  jurisdiction  of  she 
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property  be  not  freehold,   it  will   grant  probate,       ™w. 
and  for  this  obvious  reason,   the  probate  may  be       Term. 


Thorold 


necessary  for  the  purposes  of  justice,  and  no  evil 
can  arise  from  the  grant  of  it: — thus,  if  Miss  £ 
Thorold  takes  probate  of  this  instrument,  and  all  Thorolp. 
the  estates  are  real,  the  probate  of  this  Court  can 
in  no  way  affect  them ;  but  if  any  part  should  be 
personal,  or  if  the  land  should  have  been  sold  and 
the  money  vested  in  the  funds,  for  that  part  the 
probate  ought  to  pass,  supposing  the  instru- 
ment to  be  in  its  nature  testamentary  ;  besides,  it 
is  difficult  to  imagine  why  one  party  should  desire 
probate  and  the  other  party  object  to  it,  if  all  the 
estate  is  freehold;  since,  in  that  case,  the  probate 
could*  have  no-  effect  whatever.  There  appears, 
therefore/  sufficient  ground  in  the  present  stage  of 
the  proceedings  to  presume,  that  there  may  be 
property  to  which  the  probate  may  be  applicable  ; 
but  at  the  same  time,  if  it  were  perfectly  clear  that 
there  was  no  such  property,  the  Court  would  not 
entertain  any  question  respecting  the  validity  of 
the  instrument. 

The  main  question,  however,  is,  whether  the  in- 
strument can  be  considered  as  ^testamentary  ? 

In  deciding  a  point  of  this  nature,  the  Court 
always  looks  to  the  substance,  and  not  to  the  form 
of  the  instrument;  to  the  intention  of  the  writer, 

Court,  but  it  is  not  clear  whether  it  is  all  real  property,  or  pro- 
perty held  only  for  a  term  of  years :  still  if  the  paper  may  have 
any  effect  on  the  estate,  I  am  bound  %o  pronounce  for  it.  This 
Court  is  not  to  judge  of  the  effect ;  and  if  it  does  not  appear 
evidently  to  be  a  paper  only  applying  to  a  freehold  estate,  it  is 
At  duty  of  this  Court  to  establish  if. 
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180*.      and  not  to  the  denomination  he  affixes  to  it:  it  calk 

tI™.      itself  a  deed  of  gift,  but  it  cannot  be  valid  as  such 

v^fcv^     — it  is  not  upon  a  stamp — it  contains  no  valuable 

Thorold    COIlgideration — it  might  have  been  revoked  during 

Thorold.  his  lifetime,   for  there  is  nothing  to  prevent  him 

from  selling  the  estates;  indeed,  he  expressly  look* 

forward  to  such  an  event,  for  he  directs   that  the 

monies  arising  from  the    sale  of  them  shall  be 

vested  in  the  public  funds.     This  instrument  then, 

cannot,  as  far  as  this  Court  can  form  any  opinion, 

take  effect  as  a  deed  of  gift :  it  is  not  irrevocable, 

it  is  only  to  be  consummated  by  death — not  to 

•     operate  during  life ;.  the  words  are,  "  I  give,  after 

my  death :" — deatl)  is  the  event  which  is  to  give 

effect  and  operation  to  the  instrument.     Marriage 

settlements  and  contracts  are  of  a  totally  different 

nature ;  they  take  effect  during  life. 

Many  instruments  of  this  kind  have  been  ad- 
mitted to  probate.  The  £ase  of  Skergold  v.  Sher- 
gold,  (A)  decided  in  the  Prerogative,  is  a  stronger 
case  than  this,  because  there  something  of  a  consi- 
deration (viz.  sixpence)  was  given. 

In  Markmck  v.  Taylor,  administration  with  a 
deed  annexed  was  given  (i). 


(h)  Shcr gold  i.S her  gold*  Prerog.  1714.  Dr.  Walter  Pope 
made  a  deed  of  gift  to  Ann  Shergold  to  take  effect  after  his 
death,  and  upon  delivery  of  sixpence  gave,  granted,  and  put  her 
into  possession  of  all  his  estates, — administration  was  granted 
with  this  deed  annexed. 

(t)  Markwick  y.  Taylor,  Prerog.  1722.  Markwick  made  a 
deed  of  gift  of  all  his  estates  after  death,  administration  with 
the  deed  as  a  testamentary  schedule  annexed,  was  decreed  by 
the  Court. 


Thorold 


©. 
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In  Hog  v.  Lashley,  a  Scotch  settlement,  in  the       1809. 
form  of  a  contract,  was  admitted  to  probate  (A:).  Term. 

In  Corp  v.  Corp,  (/)  a  paper,  entitled  a  deed  of 
gift,  was  held  to  operate  as  a  will.  That  case  was 
argued  at  great  length,  and  many  cases  were  cited  Thobold. 
from  the  common  law  to  shew,  that  a  principle 
governs  all  courts  to  be  astute  in  finding  out  a  mode 
of  giving  effect,  in  one  way  or  another,  to  an  in- 
strument of  this  sort.  They  all  go  on  the  prin- 
ciple, that  the  intention  of  the  party  is  the  point  to 
•  *.«.,* »~ 

(A*)  Hog  t.  Lashlej/y  Prerog.  1789.  A  Scotch  settlement  in 
the  form  of  a  contract,  but  to  take  place  on  the  death  of  one 
of  the  contracting  parties,  was  pleaded  in  an  allegation  as  the 
last  will  and  testament  of  the  party  deceased — it  was  objected 
that  the  instrument  was  not  in  its  nature  testamentary — but  the 
objection  was  over-ruled  and  the  allegation  admitted  to  proof* 

(0  Corp  y.  Corp,  Prerog.  1793.  In  this  case  the  deed  was  not 
to  take  effect  on  the  death  of  the  writer,  but  on  another  contin- 
gency, viz.  the  death  of  the  wife's  mother,  or  the  sale  of  a  cer- 
tain estate — it  was  entitled  "  a  deed  of  gift ;"  the  obligatory 
part  was  in  the  following  terms,  "  By  this  deed  I  bind  myself  to 
gire  to  my  wife,  either  upon  the  demise  of  her  mother,  or  the 

sale  of  the  Yorkshire  estate,"  &c  &c and  k  concludes, 

"  I  do  therefore  hereby  ordain  that  my  executors,  administra- 
tors and  assigns,  consider  this  deed  as  the  most  solemn  obliga- 
tion, in  confirmation  of  which  I  set  my  hand  and  seal."  This 
paper  was  directed  to  Mrs.  Moore ,  the  wife's  mother.  The 
cases  died  in  argument,  were  Rigden  y.  Falter,  2  Vesey,  258. 
Kittcll  v.  Lee,  Hobort,  312.  Roxte  ▼.  Treemam,  2  W.  Wilson* 
75.  Goodtitlev.  Bailey,  Cowper,  375.  Green  r.  Proude,  1  Keble, 
(Mod.  117.)  Wittan  y.  Wittan,  Chan.  Cases,  208.  Johnson  ▼. 
Johnson,  Prerog.  1780. 

The  Court  said,  "  that  it  had  been  laid  down  in  Gooditlle  y. 
Bedley,  and  also  in  the  case  in  the  2d.  Wilson,  that  the  instru- 
ment, if  it  cannot  operate  in  one  form,  may  in  another,  and 
that  it  was  the  duty  of  the  Court  to  give  it  effect. 
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1809.      be    looked    to,   and    not    the  form    of  the   in- 
Term.      strument. 


Thorold 

V. 


In  the  present  case,  there  is  not  so  much  difficul- 
ty as  there  has  been  in  others  which  have  been  de- 
Tborold.  cided.  •  Nothing  could  give  this  instrument  opera- 
tion as  a  deed  of  gift ;  it  is  expressly  a  gift  to  take 
place  upon  the  testator's  death.  I  have  no  hesita- 
tion therefore  in  admitting  the  allegation  to 
proof. 


Scott  v.  Rhodes, 


An  unfiaUhed 
and  unexecat- 


will. 


THOMAS  BURCHALL,  one  of  the  clerks  of 
biuhed  u  a  the  Bank  of  England,  was  found  dead  in  his  bed- 
room, on  the  morning"  of  the  8th  of  September, 
1807,  having  gone  to  bed  on  the  preceding  even- 
ing, apparently  in  perfect  health. 

In  a  box,  in  which  the  deceased  was  in  the  habit 
of  keeping  papers  of  moment  and  concern,  were 
found  four  testamentary  writings,  of  the  following 
import. 

(D.)  A  will,  dated  August  17,  1793,  regularly 
executed  and  attested,  by  which  he  bequeathed  to 
his  wife  2,000/.  4  per  cents,  for  life ;  1,000/.  of 
which  are  to  remain  at  her  disposal,  and  of  the 
other  1000/.  500/.  to  go  to  Mrs.  Whinnell,  his 
wife's  sister  ;  200/.  to  Mrs.  Scott,  his  wife's  other 
sister,  or  if  she  died  first,  to  John  Scott,  her  hus- 
band, and  to  their  three  children  100/.  each,  and 
appointed  Mrs.  Whinnell  and  Mr.  Scott  executors. 

(C.)    A  will,  dated  Oct.  5,  1805,  regularly  exe- 


Scott 
v. 
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cuted  and  attested,  by  which  he  left  all  his  proper-  1809. 
ty  to  his  wife  for  her  life ;  at  her  decease,  one  half  t^% 
of  the  property  in  the  funds  to  be  at  her  own  dis- 
posal ;  the  other  half  to  go  to  her  sister  Mary 
Scott,  wife  of  John  Scott,  her  children,  and  their  Rhodes. 
heirs  for  ever.  John  Scott  and  his  son  Benjamin 
to  be  the  executors. 

(A.)  A  paper,  in  the  hand-writing  of  the  de- 
ceased,   of   which  the  following  is  a  copy  : — 

"  This  is  the  last  will  and  testament  of  me,  John 
"  Burchall,  late  of  Old  Gravel  Lane,  now  of  King 
"  David  Lane,  in  Shadwell,  in  the  county  of  Mid- 
"  dlesex,  gent. 

"  First,  I  recommend  my  soul  into  the  hands  of 
"  Almighty  God,  through  the  merits  of  my  merciful 
"  Redeemer,  the  Lord  Jesus  Christ ;  and  as  to  my 
"  worldly  goods  and  estate,  I  dispose  of  them  as 
"  follows : — 

"  I  first  desire  my  just  debts  and  expenses  attend- 
"  ing  my  decease,  shall  be  duly  paid ;  I  then  leave  to 
"  my  dear  sister  Mary  Scott,  wife  of  John  Scott,  (a) 
"  of  Worship  Street,  Finsbury,  the  one  half  of 
"  whatever  I  may  die  possessed  of  in  the  public 
"  funds,  and  to  her  heirs  forever.  From  the  other 
*  half,  it  is  my  wish  that  one  hundred  pounds  ster- 
"  ling  shall  be  raised,  which  I  leave  to  Mr.  John 
"  Scott,  as  aforesaid ;  the  residue  of  my  property  in 
"  the  funds,  I  leave  to  be  equally  divided  between  the 
"  three  children  of  the  said  John  and  Mary  Scott, — 
"John  William— —Scott,  Benjamin  Whinnell 
"  Scott,  and  Elizabeth  Scott,  and  to  their  heirs  for 

(a)  His  wife  had  died  subsequent  to  the  date  of  C. 
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*i  j)^r**t  residue  and  remainder  of  my 

m^v^x  whether  real  or  personal,  in  possession 

to-  tt^mk**  I  leave  to  John  Scott,  to  his  heirs  for 

...  ^^.  ami  I  hereby  constitute  the  said  John  Scott 

^  niwJ  Benjamin  Whinnell  Scott,  the  executors  of 

**lM**'    *  Ihfs  my  last  will  and  testament. 

«  In  witness  whereof,  I,  the  said  testator,  John 
«  Burchall,  have  hereunto  set  my  hand  and  seal, 

a  t|,e. day  of  August,  One  thousand  eight  hun- 

«  dred  and  seven. 

"  Signed,  sealed,  published  and  declared 
"  by  the  said  testator,  John  Burchall, 
"  as  for  his  last  will  and  testament,  in 
u  the  presence  of  us,  who  in  his  pre- 
"  sence,  at  his  request,  and  in  the  pre- 
€t  sence  of  each  other,  have,  as  here- 
"  unto,  set  our  hands,  as  witnesses.         L'.  S." 

(B.)  A  paper,  in  substance  of  nearly  similar 
import  to  A.  and  labouring  under  precisely  the 
same  imperfections  in  point  of  form,  inasmuch  as  it 
was  not  signed,  and,  had  a  clause  of  attes- 
tation, but  was  not  witnessed.  This  paper  was  also, 
throughout,  in  the  hand-writing  of  the  deceased. 

(A.)  was  propounded  as  containing  the  last  will 
and  testament  of  the  deceased,  by  Mr.  Scott,  the 
executor  named  in  that  paper.  It  was  opposed 
by  Ann  Rhodes,  the  cousin-german  and  one  of 
the  next  of  kin  to  the  deceased,  who  prayed  the 
Court  to  pronounce  for  an  intestacy. 

In  support  of  paper  (A.)  several  witnesses  were 
examined,  who  deposed  in  strong  terms,  to  the 
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unvarying  affection  the  deceased  entertained  for        1809. 
Mr.  Scott  and  his  family,  (who  were  his  wife's      Knwf 
nearest  relations)  and  to  declarations  repeatedly     y^*v^/ 
made  by  him   of   his    intention  of  bequeathing       ScoTT 
his  property  to  them.  Rhodh. 

To  account  for  the  unfinished  state  of  the  paper, 
Charlotte  Milnes,  who  lived  in  the  neighbourhood 
of  the  deceased,  and  who  used  to  come  every  mora* 
ing  to  do  his  household  work  and  return  to  her 
own  home  at  night,  deposed  in  substance  as  fol- 
lows : 

That  the  deceased  had  no  (b)  business  whatever  of 
his  own,  but  was  in  the  habit  of  doing  any  little 
writing,  such  as  making  out  bills  and  writing  let* 
ters  for  persons  who  could  not  write.  That  about 
ten  days  or  a  fortnight  before  his  death,  she  ob- 
served him  employed  in  writing  that  which  she 
supposed  to  be  his  will :  that  he  had  the  whole  leaf 
of  the  table  up,  and  had  several  writings  on  large 
sheets  of  paper  before  him,  quite  unlike  bills  or 
letters :  that  he  desired  the  defendant  to  tell  Mr. 
Raffle,  (for  whom  he  was  in  the  habit  of  writing 
letters,)  if  he  should  call,  that  he  the  testator  was 
out,  and  at  the  same1  time  said,  that  he  was  so 
much  taken  up  with  other  people's  concerns,  that 
he  could  not  do  what  he  had  to  do  for  himself;  and 
seemed  rather  soured  in  his  temper,  and  the  daugh- 
ter of  Mr.  Raffle  having  accordingly  called  that 
afternoon,  the  deponent  told  her  the  testator  was 
not  at  home. 

(b)  This  must  be  understood  wkji  reference  te  private  busi- 
ness, as  he  was  in  daily  attendance  at  the  Bank;  where  he  trans- 
acted  business  as  one  of  the  clerks. 


i*    *. 
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r***  £*  deceased  continued  writing  for  some 
c%mm*wnM*  tine,  for  he  was  extremely  slow,  and 
*h*M$  mde  a  draft  of  what  he  wrote,  but  as  she 
^\  "       <3****4  write  she  is  unable  to  depose  with  certainty, 
*&*•***>     lft*M>jA  she  does  verily  believe  that  it  was  in  writ- 
ing his  will  that  he  was  at  such  time  employed  : — 

That  on  the  Monday  next  before  the  Wednesday 
<*  which  the  deceased  died,  she  again  saw  him 
writing,  with  the  same  kind  of  papers  before  him, 
and  she  verily  believes  that  he  was  then  complet- 
ing his  will,  but  cannot  depose  with  certainty 
thereto. 

That  on  the  night  before  the  deceased  died.,  he 
being  then  very  well  and  quite  cheerful,  told  the 
deponent  that  he  meant  to  go  the  next  day  to  Apo- 
thecary's Hall,  and  would  make  it  in  his  wa^  to 
call  on  Mr.  Scott,  whom  he  wished  very  much  to  see. 

That  the  testator  died  quite  suddenly,  for  he  had 
not  been  confined  by  any  illness,  and  on  the  very 
day  preceding  his  death  he  was  in  good  health  and 
spirits,  and  walked  out  as  usual  in  the  fields  towards 
Whitechapel,  and  in  the  evening  she  left  him  about 
half  past  nine  as  usual. 

She  then  proceeded  to  detail  the  circumstances 
of  her  finding  him  the  next  morning  dead  in  his 
bed-room,  but  dressed,  and  concluded  by  saying, 
that  she  verily  believed  that  the  deceased  was  by 
his  sudden  death  deprived  of  carrying  his  inten- 
tions into  effect  by  a  formal  execution  of  his  will, 
for  she  has  not  the  least  doubt  but  that  if  he  had 
called  upon  Mrs.  Scott  on  that  day,  he  would  have 
put  a  finish  to  his  will  by  executing  the  same. 

Swabey  and  Adams  in  support  of  the' paper. 


Scott 

v. 
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Arnold  and  for  the  next  of  kin.  i*>09. 

w  Hilary 

Judgment.  Term. 

Sir  John  Nicholl, 

In  support  of  this  paper  the  executor4  has  plead- 
ed, and  fully  proved,  that  the  deceased  entertained  Ruodls 
the  greatest  regard  for  Mary  Scott,  who  was  his 
wife's  sister,  and  her  husband  John  Scott ;  that  he 
had  declared  that  it  was  owing  to  the  advice  of  John 
Scott  that  he  had  acquired  his  property,  and  that 
after  the  death  of  his  wife  he  had  repeatedly  said, 
that  Mary  Scott  and  her  children  and  John  should 
have  all  that  he  had;  other  declarations  even 
stronger  than  these  are  spoken  to.  It  also  appears 
that  he  kept  up  no  intercourse  with  his  own  re- 
lations, that  he  never  mentioned  any  relations, 
and  possibly  did  not  know  that  he  had  any  living. 

It  is  the  less  necessary  to  dwell  upon  this  part  of  the 
evidence,  because  there  are  acts  of  the  deceased, 
before  the  Court,  which  always  afford  more  satisfac- 
tory proof  of  testamentary  intention,  than  declara- 
tions. Declarations  may  be  loosely  made,  and  are 
always  liable  to  be  misapprehended  or  incorrectly 
represented. 

On  the  17th  of  April,  1793,  the  deceased  exe- 
cuted a  will,  in  which  his  wife  and  her  relations 
were  the  sole  objects  of  his  bounty,  and  there  is  no 
mention  of  any  relations  of  his  own. 

On  the  7th  of  October,  1805,  he  made  another 
will;  by  this  the  whole  of  his  property  was  given  to 
his  wife  for  life ;  half  to  be  at  her  disposal,  the  other 
half  to  Mary  Scott,  John  Scott,  and  their  children. 
In  November,  1805,  the  wife  is  stated  to  have 
died;  this  naturally  led  to  a  new  will ;  and  from  the 
vol.  i.  c 
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1869.       contents  of  the  former  wills  it  would  be  probable 

Hilar v 

Term.       *^at  John  and  Mary  Scott  and  thtir  family  would 
be  the  parties  solely  benefited. 

It  is  pleaded  that  in  1807,  the  deceased  prepared 
the  paper  B.  as  a  draft  for  the  present  will ;  it  is 
indeed  for  the  most  part  word  for  word  the  same  as 
the  instrument  propounded ;  the  only  evidence  ap- 
plying to  it  is,  that  it  is  in  the  handwriting  of  the 
deceased  :  it  is  dated  in  1807 ;  but  in  what  month  of 
that  year  it  was  written  the  paper  does  not  import ; 
not  even  whether  it  was  prior  or  subsequent  to  the 
instrument  now  propounded.  That  it  was  the  draft 
of  his  will  is  by  no  means  made  out ;  nor  is  it,  I  think, 
at  all  probable  that  it  should  have  been ;  it  is,  if  any 
thing,  more  formally  prepared  than  B,  and  there  is 
a  bequest  over  of  the  residue  to  the  children  in  these 
words :—"  All  the  rest,  residue,  and  remainder  of 
"  my  property,  whether  real  or  personal,  in  posses- 
"  sion  or  reversion,  Heave  to  the  said  John  and  his 
"  heirs  for  ever,  and  in  the  event  of  his  previous  de« 
"  cease,  to  his  said  children  as  above,  or  the  survi- 
"  vors  of  them,  or  their  heirs  forever."  These  lat- 
ter words  are  omitted  in  the  paper  propounded^ 
and  it  is  not  probable  they  would  have  been  omit- 
ted if  B.  had  been  the  draft  of  it. 

B.  then  is  not  only  the  nitre  full  of  the  two,  but 
if  any  thing,  the  more  formal;  it  is  written  as 
fairly,  it  has  paper  on  a  wafer  both  for  the  deceased 
and  the  witnesses  to  seal ;  it  is  in  every  respect  an 
instrument  prepared  and  ready  for  execution,  and 
varying  in  some  degree,  it  should  seem,  as  if  it  was 
not  intended  as  a  duplicate.  It  would  therefore  be 
extremely  difficult  to  ascertain,  if  it  were  necessary, 
which  of  these  two  papers  was  last  written. 


n 
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AD    these   testamentary  acts,   however,    serve       won. 
strongly  to  point  out  what  were  the  testamentary       Term. 


Scott 

v. 


intentions  of  the  deceased,  up  to  August  1807 ; 
and  as  far  as  evidence  of  this  sort  can  go,  they  do 
most  forcibly  support  the  instrument  propounded.     Rhodh. 

But  evidence  of  this  sort,  however  strong,  is  not 
sufficient.  The  paper  propounded  was  manifestly  in- 
tended to  be  executed  by  being  subscribed,  and  to  % 
be  attested  by  witnesses.  And  however  clear  the 
proof  may  be  that  at  the  time  the  deceased  wrote 
this  paper  he  intended  so  to  dispose  of  his  property 
by  will,  yet  it  being  equally  clear  that  in  order  to 
give  effect  to  the  instrument  he  intended  to  do  the 
further  act  of  signing  in  the  presence  of  witnesses, 
the  law  requires  it  to  be  shewn  why  the  further  act 
was  not  done. 

Only  one  witness  has  been  examined  to  these  im- 
portant facts ;  but  if  that  witness  is  to  be  believed, 
and  there  is  nothing  to  discredit  her,  she  proves  a 
case  much  more  favourable  to  the  support  of  the  pa- 
per than  the  plea  itself.     And  from  the  testator's 
habit  it  is  not  probable  that  more  witnesses  could 
have  been  produced  to  this  part  of  the  case.     She 
says  that  the  deceased  had  no  business  of  his  own  ; 
and  yet  from  his  conversation  it  was  only  on  his 
own  affairs  that  he  was  employed,  and  therefore  it 
is  probable  that  it  was  about  his  will  The  descrip- 
tion of  the  size  of  the  paper  agrees  with  these  in- 
struments, and  confirms  their  identity.     The  time 
of  writing,  which  was  ten  days  or  a  fortnight  be- 
fore his  death,  corresponded  with  the  date  of  the 
paper  A.  which  was  in  August. 
The  last  time  when  she  saw  him  writing  was  on 
c2 


Scott 
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180*.       the  Monday  next  before  the  Wednesday  on  which 
7Vr/».      ^e  died  >  an<l  whether  he  was  then  quite  complet- 
ing A.,  or  whether  (which  is  more  probable)  he 
was  then  writing  B.,   it  brings  the  act  down  much 
Rhodes,     nearer  to  the  deceased's  death  than  is  stated  in  the 
plea(a). 

My  predecessors  in  this  place  have  held  the  rule 
strict  that  the  proof  must  shew  a  continuance  of 
intention,  and  that  the  deceased  was  prevented 
from  completing  the  instrument,  by  the  act  of 
God :  it  is  my  duty  to  tread  in  their  steps,  and  to 
adhere  to  those  principles  which  they  have  laid 
down.  I  am  not  stt  liberty  to  depart  from  them  in 
any  instance  if  I  were  sa  inclined ;  but  there  is  no 
point  upon  which  I  should  be  less  inclined  to  do  it, 
than  upon  that  now  under  consideration.  I  am 
strongly  impressed  with  the  necessity  of  applying 
the  rule  strictly,  and  with  firmness. 

In  this  case  it  may  be  said,  that  on  the  Tuesday 
the  deceased  was  well,  walked  out,  and  would  have 
executed  his  will,;  but  the  continuance  and  pro- 
gress of  his  intention  is  proved,  and  the  presump- 
tion of  abandonment  is  repelled  by.  what  the  wit- 
ness states,  "  that  on  Tuesday  night  the  deceased 

(a)  This  cause  first  came  before  the  Court  in  Trinity  Term% 
1808,  when  the  admission  of  the  allegation  propounding  paper 
A.  was  opposed,  and  the  then  Judge  of  the  Prerogatire  Court, . 
(Sir  William  Wynne,)  after  stating  how  strictly  he  held  to  the 
rule  he  had  always  endearoured  to  enforce  as  to  the  execution 
of  testamentary  papers,  where  formal  execution  appeared  to 
hare  been  intended,  expressed  ncrerthelcss  his  opinion  that  if 
the  facts  laid  in  the  allegation  should  be  proved,  the  instrument 
would  be  entitled  to  be  established  as  the  last  will  and  testament 
of  the  deceased. 
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said  he  should  call  on  Mr.  Scott  the  next  day,  and 
wished  much  to  see  him.  Now,  connecting  this 
with  the  fact  that  the  twp  former  wills  were  exe- 
cuted at  Mr.  Scott's  house,  •  that  this  instrument 
was  only  completed  on  the  day  before,  and  that  he 
was  anxious  to  see  Mr.  Scott,  is  it  not  highly  pro- 
bable that  his  purpose  was,  on  the  very  next  day 
to  go  to  Scott  to  execute  this  will?  and,  dying  sud- 
denly before  the  next  day,  this  comes  up  strictly 
to  the  case  of  the  execution  being  prevented  by  the 
act  of  God. 

It  might  be  conjectured  that  the  deceased  got 
up  early  the  next  morning  (which  from  the  cir- 
cumstances he  appears  to  have  done)  in  order  to 
go  to  Mr.  ScotVs  before  he  proceeded  to  his  accus- 
tomed occupation  at  the  Bank ;  this,  however,  would 
be  mere  conjecture. 

Upon  the  whole,  there  being  such  clear  proof  of 
long  intention  to  give  the  whole  of  his  property  to 
this  family — not  the  slightest  appearance  of  any 
intention  to  benefit  his  relations — no  ground  to 
suspect  any  hesitation  or  doubt  in  the  deceased's 
mind,  the  will  having  been  prepared  for  execu- 
tion so  short  a  time  before  his  death,  and  the 
continuance  of  intention  being  brought  down  to 
the  very  day  when  the  act  of  God  intervened  and 
prevented  the  execution  of  the  instrument.  I  think 
that  I  am  departing  from  no  principles  which  haye 
governed  this  Court,  in  pronouncing  this  paper  to 
be  the  will  of  the  deceased ;  and  \  do  accordingly 
pronounce  for  it. 


1800. 
Hilary 
Term. 

Scott 

v. 

Rhodes. 
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I?09'  RYMES  V.  CLABJL80N. 

Term.      IiUKE  HALL  put  a  period  to  his  existence  on 
the  21  $t  of  May,  1804,   having  been  deranged  iw 


^?ate.!£a  his  intellects  for  the  last  twelve  months  immediate- 

codicil  written 

>"  pencil,  and  ly  preceding  his  death ;  probate  was  taken  of  hi* 
been  in  pone*  will,  and  four  codicils,  by  Clarkson,  one  of  the  ex- 

sionoftbeEx-  '     J 

editor  op-       ecutors,  on  the  \lth  of  September,  1804. 

wards  or  three  %  ** 

▼ears,  called        On  the  2bth  of  June,  1808,  Rymes,  another  of 
▼oked.  the  executors,  called  in   this  probate,    and  cited 

Clarkson  to  shew  cause  why  the  second  codicil  writ- 
ten in  pencil  should  not  be  revoked ;  Clarkson  de- 
clined contesting  the  suit,  but  the  codicil  was  pro- 
pounded in  an  allegation  by  Joseph  Hall,  a  legatee, 
under  the  instrument. 

This  allegation  pleaded  in  substance, 

1st,  The  death  of  Luke  Hall,  and  then  enume- 
rated the  several  relations  entitled  in  the  distribu- 
tion of  his  property,  if  he  had  died  intestate,  but 
stated  that  he  had  left  a  will  and  four  codicils. 

2ndly,  That  the  deceased,  several  years  previous 
to  his  death,  took. his  niece,  Sarah  Vowell,  to  live 
with  him.  That  Sarah  Vowell  intermarried  with 
Richard  Clarkson,  in  1800.  That  from  that  pe- 
riod the  deceased  principally  resided  at  or  near  the 
house  of  Richard  Clarkson,  at  Kingston  ;  and  that 
about  twelve  months  before  his  death  he  was  at- 
tacked with  a  depression  of  spirits,  and  then,  for 
'  the  first  time,  shewed  symptoms  of  derangement. 

Sdly,  That  sometime  between  the  27th  of  March 
1800,  (being  the  date  of  the  first  codicil,)  and  the 
commencement  of  the  deceased's  derangement',  he 
did,  with  his  own  hand,  write  in  pencil  the  very 
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codicil  propounded,  and  at  the  time  of  his  writing       1*09.    m 
it  was  of  sound  and  disposing  mind.  Term* 

tohly,  That  before  the  executor  took  probate  of   v^v^/ 
the  will  and  four  codicils,  a  true  copy  of  the  second        ™M 
codicil,  duly  collated,,  was  made  and  deposited  in   Clabkioit- 
the  registry. 

bthly,  That  when  Clarkson  applied  for  probate 
as  executor,  he  was  advised,  that  in  consequence  of 
the  informal  manner  in  which  the  said' codicils  were 
written,  the  consent  of  Joseph  Hall,  Nathaniel 
Hall,  and  Sarah  Clarkson,  respectively  mentioned 
in  the  codicil  in  pencil,  was  requisite  previous  to 
obtaining  probate,  and  he  accordingly  applied  to 
Joseph  Hall  and  Sarah  Clarkson  for  their  consent, 
and  that  Sarah  Clarkson,  then  in  the  presence  of 
Richard  Clarkson  her  husband,  assured  Joseph 
Hall  that  the  codicil  and  memorandum  in  pencil  had 
been  written  by  the  deceased  long  prior  to  his  hav- 
ing shewn  any  symptoms  of  mental  derangement, 
and  declared,  that  she  had  frequently  seen  the 
mil  and  codicils  prior  to  that  time  ;  and,  as  she  06- 
served  the  codicil  to  be  written  in  pencil,  had  ad- 
vised the  deceased  to  send  the  same  to  his  attorney, 
to  have  them  mare  formally  written  ;  and  she  fur- 
ther declared,  and  has  frequently  declared  to  others, 
that  the  deceased  was  perfectly  sensible  at  the  time 
he  wrote  the  codicil  and  memorandum  in  pencil. 

That  Joseph  Hall  and  Sarah  Clarkson  executed 
proxies,  whereby  they  consented  that  the  probate 
of  the  codicil  and  memorandum  in  pencil  should  be 
granted  to  Clarkson,  with  the  will  and  the  other 
codicils,  and  that  Nathaniel  Hall  being  abroad,  a 
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Rymi 

V. 


1809.      decree  issued  against  him,  to  shew  cause  why  the 
Term.      probate  should  not  be  granted  to  Clarkson. 

That  Rymes  and  Clarkson  had  respectively, 
since  the  grant  of  the  probate,  and  before  Febru- 
Clarkson.  ary  1806,  when  the  Master  of  the  Rolls  delivered 
his  opinion  on  the  construction  of  the  second  codi- 
cil, in  a  suit  instituted  on  behalf  of  the  children  of 
Joseph  Hall  against  Richard  Clarkson,  for  the 
recovery  of  their  legacies,  on  various  occasions 
spoken  of  the  second  codicil  in  pencil,  as  the  act  of 
the  deceased  ichile  he  was  of  sound  mind. 

The  will  bore  date  the  10th  of  March,  1798,  and 
was  regularly  made  and  attested  by  two  witnesses. 
By  it  the  testator  bequeathed  a  variety  of  legacies  to 
his  numerous  relations  and  friends,  of  which  it  will 
not  be  necessary  for  the  purposes  of  the  subse- 
quent argument  to  enumerate  more  than  the  fol- 
lowing, "Item,  I  give  and  bequeath  to  my  bro- 
"  iher  Joseph  Hall,  of  the  city  of  Bristol,  in  consi- 
"  deration  of  his  having  a  large  family,  1000/.  Item, 
"  I  give  and  bequeath  unto  each  of  the  children  of 
"  my  brother  Joseph  Hall,  who  shall  be  living  at  the 
"  time  of  my  decease,  50//' 

He  left  his  niece  "  Sarah  Vowoll  (who  had  since 
"  become  Mrs.  Clarkson,)  1000/.  and  also  appointed 
"  her  residuary  legatee.  His  brother  William  Hall, 
"  John  Olding,  (a)  banker,  and  Samuel  Rymes, 
"  were  the  executors," 

The  will  also  contained  a  provision  "  That  if  by 
"  any  unforeseen  event  his  estate  and  effects  should 
f r  not  be  competent  to  answer  and  pay  all  the  lega- 

(a)  John  Olding  died  before  this  suit  was  instituted. 
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"ties  therein  before  given,  that  then  and  in  such       1800- 
"  case  each  and  every  of  the  legacies  should  sustain       Term. 
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V. 


"  a  proportionate  loss  or  diminution,  upon  their 
"  several  and  respective  legacies. " 

The  first  codicil  was  of  the  27th  of  May,  1810.  C^arksc*, 
By  this,  amongst  other  small  bequests,  an  addi- 
tional legacy  of  500/.  was  given  to  his  brother  Jo* 
seph  Hall;  and  Richard  Clarkson  was  appointed  . 
one  of  his  executors,  in  the  stead  of  William  Hall. 
This  instrument  was  signed  and  sealed,  but  not 
attested. 

The  second  codicil,  the  subject  of  the  present  /i- 
tigation,  was  written  in  pencil,  at  the  foot  of  the 
first,  and  was  as  follows : 

"  Instead  of  leaving  2000/.  to  my  brother  J. 
"  personally,  I  wish  to  leave  the  same  sum  to  him 
"  and  his  children .  N.  Hall's  legacy  of  500/.  I  wish 
"  to  leave  to  my  brother  D.  Hall's  children,  after  the 
"  decease  of  N.  H.  and  his  wife.  Instead  of  1000/. 
"  to  Mrs.  C.  as  in  my  will,  I  wish  to  leave  3000/.  in 
"  trust  for  the  use  of  Mr.  and  Mrs.  C.  during  life, 
"  and  at  their  decease  to  be  equally  divided  among 
"  their  surviving  children,  at  the  same  time  leaving 
"  Mrs.  C.  residuary  legatee." 

This  was  neither  signed  nor  dated. 

The  third  codicil  was  in  the  hand-writing  of  the 

deceased,  and  thus  expressed :-« ls  I  know  my 

"  dear  niece  Mrs.  Clarkson  will  scrupulously  attend 
"  to  every  request  of  mine  respecting  the  disposal  of 
"  my  property,  as  though  mentioned  in  the  body  of 
"  my  will :  it  is  my  wish  that  mourning  rings  may  be 
''  sent  to  those  friends  that  she  know?  I  valued  and 
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1809.      "  lived  in  habits  of  intimacy  with,  such  as  my  friendir 
Term.      "  Mr.  an<^  ^rs-  Olding,  Mr.  and  Mrs.  Martin*  my 
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"  partners,  with  their  wives,  Mr.  Samuel  Shaw,  &c. 
"  And  it  is  further  my  request,  that  if  Miss  Sarah 
Clabksok.  "  Reeve  should  be  living  at  the  time  of  my  deceaser 
"  Mrs.  C  would  give  her  a  sum  not  exceeding  501. 
"and  that  to  depend  on  her  situation  and  character 
"  at  the  time.  And  I  further  hope  and  depend  on  it, 
"  that  Mrs.  C.  will  be  kind  euough  to  occasionally 
"  see  that  my  unfortunate  little  child  Marianne  Wall, 
"  is  taken  proper  care  of,  and  educated  in  such  a 
"  manner  as  to  become  an  useful  member  of  society, 
"and  that  she  is  placed  in  proper  hands :  if  the  mo- 
"  ther  conducts  herself  virtuously  and  well,  she  is  the 
"  fittest  person  to  have  the  care  of  her,  but  by  no 
"  means  otherwise.  Should  the  interest  of  the  pro- 
"  perty  I  have  left  the  child  not  be  adequate  to  her 
"  support,  I  doubt  not  Mrs.  C.  will  with  pleasure 
"  contribute  something  more  towards  her  support, 
"  rather  than  have  the  principal  broke  in  upon.  I 
''expect  and  hope  my  dear  Mrs.  C.  will  have  at  least 
"  three  thousand  pounds,  after  all  my  debts  and  lega- 
"  cies  are  paid ;  with  my  best  wishes  for  her  happi- 
"  ness,  and  that  of  her  dear  partner  and  children, 
€C  I  sign  this. 
"  18th  March,  1802.  L.  Hall/' 

The  fourth  codicil  left  10002.  consols,  in  trust, 
to  the  executors,  for  Marianne  Wall,  which  if  she 
died  before  she.  attained  the  age  of  21,  was  to  fall 
into  the  residue ;  it  concluded  thus : — "  I  declare 
"  this  to  be  a  codicil  to  my  will;  witness  my  hand 
"  this  12th  day  of  May,  1802.  L.  Hall." 
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At  the  bottom  of  it  was  written  in  ink,  "  I  had  left       180». 
"  Marianne  Wall,  mother  of  the  above  named  child,       t^. 
"  a  legacy,  but  have  since  cancelled  it,  finding  her     v^v^*/ 
"  conduct  to  be  such  (from  a  dreadful  habit  of  lying 
"  which  she  has  contracted,  &c.)  as  to  render  her  un-    Clabksok. 
"  worthy  of  my  esteem,  and  it  is  my  wish,  if  possible, 
"  to  keep  her  ignorant  as  to  the  residence  of  her 
"child  that  she  may  never  have  the  least  influence 
"  over  her."     And  then  followed  in  pencil, 

"  Instead  of  the  above  one  thousand  consols,  to 
"be  one  thousand  pounds." 

Adams  and  Barnaby  in  opposition  to  the  allega- 
tion. 

The  question  at  issue  is  whether  this  paper  is  de- 
liberative, or  dispositive  ?  on  the  face  of  it  itap-  . 
pears  to  have  been  intended  as  a  mere  memoran- 
dum ;  and  this  idea  of  its  character  is  confirmed  by 
the  deceased's  habits  of  business  and  regularity, 
which  are  clearly  evidenced  by  the  several  testa- 
mentary instruments  before  the  Court.  Besides,  the 
paper  itself  contains  no  dispositive  words  ;  it  mere- 
ly expresses  a  wish ;  whereas  in  all  his  other  testa- 
mentary writings  there  are  the  words  "I  give  and 
bequeath."  A  simple  wish  can  never  have  the  ef- 
fect and  validity  of  a  bequest.  The  codicil  too  is 
imperfect ;  it  has  neither  date  nor  signature ;  it  con- 
tains only  the  initials  of  the  names  of  those  persons 
whom  ft  is  supposed  the  testator  intended  to  bene- 
fit; in  this  also  the  contrast  is  striking,  for  all  the 
other  codicils  are  dated  and  signed.  Add  to  this 
too,  it  is  written  only  in  pencil. 

Court.—"  What  would  be  the  effect  of  it,  shoul  d 
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Clarksos. 


it  be  proved  that  this  paper  was  written  at  the  same 
time  with  the  pencil  memorandum  in  the  third 
codicil  ?" 

Argument  resumed. 

Even  then  it  would  be  liable  to  all  the  objections 
arising  from  its  obvious  imperfection.  Besides,  we 
are  given  to  understand,  that  a  question  is  now 
pending  before  the  Court  of  Chancery  for  the  pur- 
pose of  ascertaining  whether  these  legacies  are  ac- 
cumulative ;  and  if  the  Court  of  Chancery  should, 
as  it  is  to  be  apprehended  it  will,  pronounce  that 
they  are  to  be  so  considered,  they  will  be  at  com- 
plete variance  with  the  intentions  of  the  deceased 
and  the  whole  disposition  of  his  property,  inas- 
much as  there  will  not  be  assets  sufficient  to  dis- 
cbarge the  legacies,  and  nothing  can  be  better  es- 
tablished than  his  intention  to  benefit  the  residu- 
ary legatee. 

Arnold  and  Swabey  contra. 
The  admission  of  this  allegation  has  been  oppos- 
ed on  various  grounds,  viz.  as  to  the  material 
with  which  the  codicil  is  written,  as  to  the  form  of 
words  in  which  it  is  drawn  up,  and  as  to  its  repug- 
nance both  to  the  circumstances  and  habits  of 
the  testator,  and  to  his  acts  as  they  stayd  before  the 
Court. 

With  respect  to  the  material;  it  cannot  be  denied 
but  that  a  man  may  write  his  will  with  any  material 
he  pleases :  it  may  be  imprudent  to  write  it  with 
a  material  liable  to  easy  obliteration ;  but  a  will 
written  in  pencil  is  as  valid  as  a  will  written  in  ink, 
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and  so  is  a  codicil.   The  material  may  be  a  circuiri-1       in- 
stance to   guide  the  Court  in    deciding  whether       Term. 


the  deceased  intended  it  as  a  final  disposition  or 
not  ?  but  standing  by  itself  it  cannot  be  questioned :  Y* 
if,  for  the  sake  of  argument,  the  presumption  is  Claresok/ 
admitted,  that  if  a  man  has  written  all  his  other  tes- 
tamentary acts  with  a  more  durable  material,  that 
which  is  written  in  pencil  is  not  of  equal  weight ; 
still  if  the  party  has  done  other  testamentary  act* 
in  pencil,  which  stand  undisputed,  then  that  pre- 
sumption falls  to  the  ground.  Though  done  with 
an  unusual  material,  it  is  not  done  with  an  unlaw- 
ful one,  since  by  the  law  of  England  the  greatest 
possible  latitude  is  allowed  in  this  respect ;  a  will 
in  chalk  or  slate  is  a  good  will ;  it  may  be  written 
quocunque  modo  velit,  quocunquc  modo  possit ;  the 
testator  may,  like  the  Roman  soldier,  write  it  on 
the  ground  with  his  sword,  (b) 

Again,  it  is  said  that  this  paper  has  not  the  for- 
malities which  make  it  a  solemn  and  perfect  instru- 
ment ;  that  it  has  neither  date,  attestation,  nor  seal. 

(b)  "  Quanquam  mil i turn  tcstamenta  juris  vinculis  non  sub- 
"  jiciantur  cum  propter  simplicitatem  militarem  quomodo  vclint, 
u  et  quomodo  possint  ea  facere  his  concedatur."  Cod.  lib.  6. 
tit.  21.  sec.  3. 

(b)  The  Roman  soldier  was  indulged  with  very  peculiar  privi- 
leges and  immunities  in  making  his  will :  it  is  presumed  that 
this  part  of  the  argument  has  reference  to  the  following  passage 
in  the  Code.  "  Proinde  sicut  juris  rationibus  licuit,  et  semper 
Jieebit,  si  quid  in  vagina  aut  clypeo  Uteris  sanguine  suo  ruti- 
Uotibus  adnotaTerint,  (milites)  aut  in  pulvcre  inscripserint  gla- 
dio  suo  ipso  tempore  quo  in  prxlto  Tits  sortem  derelinquunt, 
hujnsmodi  Toluntatcm  stabilem  esse  oportet."  Cod.  lib.  G.  tit. 
31.  sec.  15. 
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Htiarv      ^°  ""■  we  reP^  t*iat  ^  *8  *n  ti*e  hand-writing  of 
Term.       the  testator,  and  that  therefore  the  Gjurt  is  bound 

V^T*V*^/  to  receive  it  without  those  formalities. 
Rymes  .  .       .  .  .„ 

0.  As  to  the  time  at  which  it  was  written,   if  we 

Claakson.  were  left  to  conjecture  we  should  submit  that  there 
were  good  grounds  for  supposing  that  it  was  sub- 
sequent to  the  other  testamentary  acts ;  and  at  that 
time  when  the  pencil  writing  was  added  to  the  other 
codicil,  consequently  that  it  was  written  upon  a  re- 
vision of  all  that  he  had  done  before  ;  with  respect 
however  to  this,  it  is  no  otherwise  really  material 
than  that,  in  order  to  give  it  validity,  it  must  be 
proved  to  have  been  written  during  the  time  that 
the  testator  remained  of  sound  and  disposing  mind. 

The  words  of  the  paper  have  been  objected  to ; 
but  we  conceive  it  cannot  be  denied,  that  any  words 
of  bequest  which  state  the  inclination  of  the  de- 
ceased's mind,  have  been  determined  to  have  the 
effect  of  direct  dispositive  words.  A  will  may  be 
good  without  dispositive  words,  where  the  testator 
has  not  made  the  whole  of  his  will  in  these  words ; 
the  Court  will  look  to  his  intention  and  to  his  acts. 

It  is  said  that  the  words  are  equivocal,  and  we 
admit  that  they  are  not  so  dispositive  as  "  I  give 
and  bequeath/'  "I  wish/'  generally  speaking,  is 
indicative  of  the  will  without  the  power  of  giving  • 
but  when  the  person  wishing  has  the  power  as  well 
as  the  inclination,  when  he  has  stated  the  inclina- 
tion he  is  to  be  considered  as  having  done  the  act. 

Again,  it  is  objected  that  the  party  might  have 
put  this  into  the  same  form  that  he  has  put  the  other 
codicils.    To  this  we  reply,  that  we  are  to  presume 
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that  he  knew  what  the  law  was  with  respect  to  the       1809. 

Hilar* 

disposal  of  bis  personal  property,  and  that  his  will       Term. 
thus  expressed  would  be  operative.     Further,  it  is 
contended  that  the  deceased  does  not  give  a  cor- 
rect description  of  the  acts  he  wished  to  do ;  this  Clabksoh. 
would  found  something  of  an  argument  against  his 
capacity ;  but  we  contend  the  description  is  not  so 
varying  and  incorrect  as  would  lead  to  the  conclu- 
sions assumed  by  the  other  side ;  though  inaccu- 
rate, it  is  not  such  an  inaccuracy  as  the  Court 
would  consider  of  importance.     He  recites  the  le- 
gacy to  Hall  correctly,  and  afterwards  gives  the 
benefit  to  his  other  brother's  children  in  remainder. 
But  then  the  counsel  on  the  other  side,  assuming 
the  hypothesis  that  the  legacies  are  accumulative, 
say  that  there  would  be  no  residue ;  we  maintain 
that  the  argument  may  be  taken  the  other  way, 
that  the  deceased  doubted  whether  he  had  sufficient 
property  to  carry  into  effect  what  he  intended  ;  he 
was  in  trade,  and  his  property  subject  to  contin- 
gencies, and  even  if  bis  legacies  were  to  suffer  a  pro 
rati  diminution,   still  the  principal  object  of  his 
bounty  would  have  the  largest  proportion.     It  is 
then  argued,  that  as  the  legacies  must  be  taken  cu- 
mulatively there  would  be  no  assets.     This  might 
be  an  argument  against  their  being  considered  as 
accumulative  ;  but  the  door  cannot  be  opened  to 
that  argument  till  the  Court  has  declared  whether 
the  paper  is  testamentary  or  not.     This  Court  has 
only  to  consider  whether   the  paper  is  in  such  a 
form  as  will  entitle  it  to  probate  :  it  is  for  another 
court  to  decide  what  will  be  the  effect  of  it 
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1809.  The  fourth  article  of  the  allegation  has  been  op* 

Term.  t>osed  as  pleading  facts  which  will  not  aid  the 
case,  inasmuch  as  they  are  not  the  acts  of  the  tes- 
tator ;  they  are  acts  however  not  without  their 
weight,  and,  from  their  bearing  on  the  present  suit, 
extremely  material  to  be  brought  to  the  notice  of 
the  Court. 

The  Court  took  time  to  deliberate. 
Feb.  18.  Judgment. 

Sir  John  Nicholl, 

As  the  decision  of  the  Court  respecting  the  ad* 
mission  of  the  allegation  may  probably  dispose  of  the 
whole  case,  I  have  been  induced  to  consider  it  ma- 
turely :  and  it  may  be  necessary  also  that  I  should 
state  fully  the  conclusions  at  Which  I  have  arrived. 

It  has  been  truly  said,  that  the  allegation  goes 
little,  if  at  all,  further  than  to  plead  that  the  deceas- 
ed was  of  sound  mind  when  the  paper  in  question 
was  written.  The  date  is  not  attempted  to  be  fix- 
ed nearer  than  three  years ;  it  contents  itself  with 
pleading,  that  it  must  have  been  written  after  the 
27th  of  March,  1800,  and  before  his  derangement 
which  took  place  in  May,  1803. 

The  Court  has  endeavoured  to  ascertain,  and 
lias  put  it  to  the  Counsel  to  say,  whether  from  the 
internal  evidence  arising  from  the  papers,  it  could 
at  least  be  fixed  whether  it  was  written  before  or 
after  the  two  codicils  of  1802.  But  there  is  no- 
thing on  this  point  beyond  mere  conjecture;  the 
time  is  left  at  large  for  upwards  of  three  years,  no- 
thing to  shew  whether  it  was  written  after  the  co- 
dicil of  1800 ;  whether  at  the  same  time  as  the  me* 


) 


\ 

PREROGATIVE  COURT  OF  CANTERBURY.  53 

morandum  at  the  foot  of  the  codicil  of  May,  1802;  **». 

\  .  Hilary 

w  whether  it  was  at  some  later  and  different  time  :  Term. 


Rtmss 

v. 


the  allegation  pleads  neither  any  declarations  ap- 
plying to  it,  nor  any  recognition  of  it.  The  fifth 
article  indeed  sets  forth  some  declarations  of  Mrs.  Clarxso*. 
Clarkson  the  residuary  legatee,  and  of  the  execu- 
tor, but  not  of  the  strongest  sort ;  they  merely  go 
the  length  of  stating,  that  the  paper  was  written 
prior  to  his  derangement,  and  that  she  bad  advised 
the  deceased  to  send  to  an  attorney  to  have  it  more 
formally  executed.  But  there  is  no  averment  that 
the  deceased  declared  that  this  pencil  writing  was 
sufficient  in  its  present  form,  and  that  he  intended 
H  should  operate  in  its  present  state,  nor  any  thing 
to  that  effect ;  still  less  is  there  any  attempt  to 
shew  that  the  deceased  had  not  full  opportunity  to  * 
write  it  in  a  more  formal  and  complete  manner,  as 
he  had  done  the  other  codicils. 

Some  question  has  been  made  whether  the  de- 
clarations of  Mrs.  Clarkson  are  admissible  evidence  ? 
It  has  been  said,  that  she  may  be  examined  against 
the  executor  opposing  the  codicil,  as  a  witness  ;  if 
so,  her  declarations  cannot  be  pleaded.  But  there 
are  some  doubts  (which  it  is  not  necessary  to  de- 
cide) whether  either  her  declarations  or  her  de- 
positions can  be  taken  as  evidence ;  she  is  a  le- 
gatee under  the  codicil ;  and  if  the  assets  should 
foil,  she  may  be  more  benefited  as  legatee  under 
the  codicil,  than  as  residuary  legatee  under  the 
will.  She  is  also  the  wife  of  the  executor,  who  has 
taken  probate ;  and  can  the  wife  of  the  executor 
be  examined  as  a  witness  ? 

The  main,  however,  and  indeed  the  sole  ques- 

V0L.  I.  D 
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J809.      tton  k,  what  is  the  description  of  the  paper  ?  And 
Term.      what  was  the  intention  of  the  deceased  respecting 


Rymes 

v.. 


it?  Did  he  write  it  and  intend  it  as  a  memoran- 
dum, concerning  which  he  was  to  deliberate,  and 
Cluulson.  in  case  he  should  come  to  a  fiual  determination  to 
make  these  alterations  and  additions,  and  thence 
-  to  draw  up  a  fuller  and  more  formal  paper  ?  Or 
had  he  already  come  to  that  final  resolution  ;  and 
did  he  write  this  paper  meaning  that  it  should 
operate  in  its  present  form  ?  And  having  no  in- 
tention to  do  any  further  act  to  give  it  effect  ? 
For  I  take  it  to  be  the  duty  and  very  function  of 
the  Court  of  Probate  to  decide  quo  animo  the  pa- 
per was  written,  was  it  animo  testandi,  or  only 
something  preparatory  to  his  final  disposition? 
This  was  the  doctrine  the  (c)  Court  of  Review 
held  in  Matthews  v.  Warner,  though  the  paper  in 
that  case  was  signed  artd  dated,  and  expressly 
termed  "  this  (rf )  my  will.'9  Now  the  intention  of 
the  testator  in  this  respect  can  only  be  judged  of 
and  deeided  upon  from  due  consideration  of  all  the 

(e)  When  then,  at  what  period,  did  the  volutdat  testandi  ex- 
lit  in  hit  mind  quoad  this  instrument  i  It  is  admitted,  as  it 
must  be,  that  when  he  subscribed  his  name,  he  was  looking  to 
tome  future  act;  the  decision  that  this  is  his  will,  would  de- 
stroy the  most  general  maxim  I  know  of  voluntas  testatoris  am- 
balatoria  est  usque  ad  mortem.  See  Ld.  Chancellor  Rosslyn's 
judgment,  Ftigr,  Jtm.  Vol.  IV.  p.  210, 

(<fl  u  I  appoint  my  good  friend  Mr.  Edward  Epfne,  and  "my 

good  friend  Mr,  Edward  Johnson,  my  Executors,  to .  see  this. 

my  lad  mil  and  testament  complied  with.    Dated  at  Dcptford, 

3d  Oct.  1785. 

WM.  MATTHEWS." 
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circumstances  before  the  Court.     It  has  been  ob-       1809. 
jected,  that  it  is  written  in  pencil ;  to  this  it  has      Term. 
been  replied,  that  the  deceased  had  a  right  to  write    VJ*V^> 
his  will  with  a  pencil,  or  to  write  his  will  and  three        ™** 
codtrib  in  ink,  and  a  fourth  in  pencil ;  and  so  he  Clarksok. 
has  undoubtedly,  and  it  would  be  valid  in  law,  pro- 
vided the  Court  could  be  satisfied  that  he  intended 
so  to  do.     For  instance,  if  he  bad  added,  I  have  • 
written  this  codicil  in  pencil,  but  intend  it  shall 
operate  as  my  will ;  or  if  it  could  be  accounted  for 
by  shewing  that  he  had  no  other  materials,  as  it 
was  permitted  to  the  dying  soldier  to  write  his  will 
with  his  sword  in  the  dust.    But  when  the  ques- 
tion to  be  decided  is  the  previous  one,  whether  he 
did  intend  this  paper  as  the  final  declaration  of  his 
mind,  and  as  a  codicil,  or  whether  it  was  merdy 
preparatory  to  a  more  formal  disposition?    The 
material  with  which  it  is  written  becomes  a  most 
important  circumstance,  and  the  importance  of  it 
is  still  further  increased  when  the  Court  sees  that 
the  deceased  made  other  codicils,  all  formally  writ- 
ten in  ink,  one  before  this  paper,  others  possibly 
after  it    Then  the  natural  and  rational  conclusion 
is,  that  this  was  a  mere  memorandum  for  future 
deliberation,  and  not  a  finished  instrument  intended  . 
at  all  events  to  become  a  part  of  his  will,  or,  as  fitr 
as  it  goes,  to  alter  and  controul  both  that  previous 
will,  and  a  codicil  regularly  executed. 

Secondly,  the  same  course  of  reasoning  applies 
to  its  being  neither  signed  nor  dated.  It  is  said 
that  ffce  law  neither  requires  subscription  nor  date : 
this  would  be  perfectly  true  if  there  had  been 
other  proof  that  the  deceased  iniended  it,  as  a  final 

p  2 
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1800.  testamentary  act.  But  when  we  are  engaged  in 
Term       an  inquiry  whether  it  is  finished  or  incomplete,  the 

v^v^/  want  of  date  and  signature  is  also  exceedingly  hn- 
Vm        portant. 

Clarkiov.  The  third  objection  taken  is,  that  the  paper  is 
not  in  dispositive  terms.  To  this  it  has  been  an- 
swered, that  terms  of  wish  and  request  are  fre- 
.  quratly  construed  imperatively,  and  that  in  the  pa- 
per «of  the  18th  of  March,  about  which  there  is 
no  question,  the  same  expressions  are  used.  The 
answer  may  be  true,  but  it  does  not  remove  the 
pressure  of  the  objection  upon  the  real  point  in  the 
case :  The  natural  and  usual  terms  which  a  person 
adopts  when  he  writes  a  paper  intended  as  his  final 
testamentary  disposition  are,  "  I  give/'  or  "  I  be- 
queath/' not  I  wish  to  give :  and  although  in  the 
paper  of  the  18th  of  March  the  Sfcrae  expressions 
are  to  be  found  ;  yet  that  very  paper  is  rather  a 
confidential  expression  of  his  wishes,  addressed  to 
his  niece  Mrs.  Clarkson,  than  a  formal  codicil ;  but 
in  the  two  formal  codicils  of  the  27th  of  March, 
1808,  and  that  of  the  12th  of  May,  1802,  the 
terms  are  dispositive,  "  I  give/'  €C  I  bequeath.*9 
The  objection  therefore,  though  not  of  the  most 
powerful  cast,  has  nevertheless  a  bearing  upon 
,  the  consideration  of  the  question  whether  this  was 
intended  as  a  final  operative  paper,  or  whether  it 
was  a  loose  memorandum  for  future  consideration. 
Fourthly,  The  same  inference  is  to  be  drawn 
from  the  inaccurate  manner  in  which  the  paper 
tefers  to  the  bequests  in  the  will :  the  words  are 
"  Instead  of  leaving  2000Z.  to  my  brother  J.  per* 
"  Bonalty,  I  wish  to  leave  the  tame  to  him  and  hie 
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"  children ;"  whereas  the  feet  is,  that  he  has  left       1809. 
his  brother  J.  10002.  by  bis  will  and  5002.  by  a      tJ% 


codicil.     This  inaccuracy  is- rather  characteristic 

©f  a  loose  memorandum  than  of  an  instrument         v. 

finally  and  deliberately  intended  to  operate.     In  C"EJL80** 

this,  as  in  some  other  passages,  persons  are  only 

described  by  their  initials :  this  again  tends  to  the 

tame  conclusion. 

Fifthly,  It  has  been  stated,  that  if  this-  paper 
should  be  established,  the  legacies  will  become  ac- 
cumulative; and  if  they  are  accumulative,  that 
then  the  residue  will  fall  considerably  short  of  3000* 
to  which  extent  it  is  obvious  the  testator  intended 
to  benefit  Mrs.  Clarkson.  .To  this  it  has  been  truly 
answered,  that  if  the  deceased  has  made  a  will 
producing  an  effect  different  from  his  intention^ 
the  Court  of  Probate  must  nevertheless  establish 
that  will.  But  the  question  is  upon  an  imperfect 
informal  paper ;  the  evidence  of  intention  from  ex- 
trinsic circumstances  is  let  in,  and  the  Court  only 
establishes  a  paper  labouring  under  such  imper- 
fection and  informality  for  the  purpose  of  carrying 
into  effect  intentions  clearly  established.  In  this 
instance,  however,  it  is  not  clear  that  the  effect 
suggested  would  be  produced ;  either  that  the  lega-  - 
eies  would  be  accumulative  ;  or,  that  if  they  should 
be  so»  considered,  that  the  residue  would  be  insuf- 
ficient:  and  therefore  the  Court  does  not  rely  upon 
this  argument.  But  the  consideration  at  least  may, 
indeed  ought  in^att  instances,  to  go  to  the  "extent 
of  putting  the  Court  of  Probate  extremely  on  its 
guard  against  pronouncing  for  informal  papers* 
which,  are  to  operate  in  conjunction  with  a  com* 
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»»:       jffcJte  *ifl  and    codicil;    if  it  were  otherwise,   it 
Tern.      might  happen  that  when  these  papers  came  to  be 


construed  together  in  another  court,  instead  of 
4.  carrying  into  effect  the  wishes  and  intentions  of  the 
C4**i*o».  testator,  they  might  produce  an  effect  totally  con- 
Wary  to  them.  Great  caution  therefore  should  be 
•fcserved,  and  the  Court  should  clearly  be  satisfied 
that  the  testator  intended  the  paper  should  make  a 
part  of  his  will ;  and  that,  once  established,  it  can- 
not look  to  the  effect. 

Upon  the  whole  of  this  case,  the  Court  is  of 
4pkkhn  that  this  instrument  is  to  be  considered 
as  an  incomplete,  imperfect,  and  unfinished  paper. 

The  testator  had  executed  a  complete  formal 
wiH :  hti  had  added  two  codicils  regularly  drawn 
up  by  himself  and  fairly  transcribed,  to  which  he 
Bad  affixed  his  signature.  Considering,  therefore, 
'  that  the  paper  now  propounded  is  a  mere  writing 
in  pencil,  on  one  of  the  instruments,  not  dated, 
nor  signed,  describing  persons  by  initials,  and  not 
even  referring  correctly  to  the  will,  it  appears  to 
.  be  a  metfe  loose  memorandum  of  something  that 
jMssed  in  hi*  nlmd,  at  the  moment  be  was  writing, 
and  wbkh  possibly  never  again  recurred  to  his 
recollection.  And  when  the  allegation  propound- 
ing this  p&per  offers  nothing  in  support  of  it,  be* 
yotid  the  mere  handwriting  and  sanity  of  the 
testator ;  states  no  circumstances  that  can  fix  the 
date,  or  shew  whether  H  was  written  four  years 
before  his  death,  or  a  few  days  only  previous  io 
his  insanity;  and  in  no  manner  whatever  ac- 
counts fot  the  imperfect  form  in  which  it  is  pro- 
duced; ljun  of  opinion,  that  the  circumstances 
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in  the  plea,  taken  m  conjunction  with  the  paper,      m^L 
would  not  be  sufficient,  if  proved,  to  establish  the       Term 
codicil,  and  therefore  I  must  reject  the  allegation. 


form* 

tf. 

Clamsok. 


Sakdford  v.  Vaugthan  and  Others.  29' 

Sui  John  Chichester,  Bart.,   died  on  the  30th  An  allegation, 

propounding 

of  September,    1808,   possessed  of  large  fended  four  paper*,  at 

*^  J  .  .*         containing  to- 

estates,  and  personal  property  to  a  very  consider-  getber  a  wm, 

__-^1#%11.  -       admitted  to 

able  amount.    He  left  the  following  papers  Of  a  proof, 
testamentary  import. 

No.  1.  €€  I,  Sir  John  Chichester,  of  Upper 
"  Grosvenor  Street,  in  the  county  of  Middlesex, 
"  do  give  and  bequeath  to  my  friends,  hereinafter 
"  mentioned,  the  following  legacies,  to  be  paid 
"  out  of  my  personal  estate,  within  one  year  after 
"my  decease.  To  the  Rev.  John  Sairfbrd,  of 
"  Sherwell,  the  sum  of  ten  thousand  pounds  ster- 
ling money,  together  with  my  furniture  in 
"Grosrenor  Street,  and  at  Wickham  in  Kent, 
"  plate  excepted.  To  the  Rev.  Thomas  Hole,  of 
"  George  Ham,  in  the  county  of  Devon,  five 
"  thousand  pounds.  To  the  Rev.  Henry  Hutton, 
"of  Guy's  Hospital,  five  thousand  pounds.  To 
"the  Rev.  Thomas  Boyce,  of  Brendou,  in  the 
"county  of  Devon,  one  thousand  pounds.  To 
"  th*  Rev.  Charles  Davie,  of  Heauton,  in  the 
"  county  of  Devon,  one  thousand  pounds.     To 
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<•*>  .^j^M,  fedtfit  Belringer,  the  sum  of  seven 

lb  all  my  other  servants, 

r;  except  Margaret  Philips,  to 

t  *r**  an  annuity  of  thirty  pounds  a  year, 

ter  Kfe.    To  Nicholas  Mackin,  late  serv- 

«*  »v  father,  thirty  pounds  a  year  during  hi* 

*  liftv     To  Mr.  Thomas  Hole,   son  of  the  Rev. 

*  T\mms  Hole,  the  sum  of  one  thousand  pounds. 
*■  To  Mre.  Pilcher,  daughter  of  the  said  Thomas 

*  Hole,  one  thousand  pounds.     To  Mrs.  Vaughan, 

*  Mrs.  Pry,  and  Mrs.  Edwards,  daughters  of  my 
"late  uncle  William  Chichester,  five  hundred 
"  pounds  each.  To  Charlotte  and  Jane  Sanford, 
"  daughters  of  the  late  John  Sanford,  of  Ninehead, 
"  three  thousand  pounds  each. 

«  27th  May,  1808. 

JOHN  CHICHESTER." 

JVb.  2.  "  I,  Sir  John  Chichester,  of  Upper 
"  Grosvenor  Street,  in  the  county  of  Middlesex, 
"  do  give  and  bequeath  to  my  friends,  hereinafter 
"  mentioned,  the  following  legacies,  to  be  paid 
"  out  of  my  personal  estate,  within  one  year  after 
"  my  decease. 

"  To  the  Rev.  John  Sanford,  of  Sherwell,  in 
u  the  county  of  Devon,  the  sum  of  ten  thousand 
"  pounds  sterling,  together  with  my  furniture,  in 
"  my  houses  in  Upper  Grosvenor  Street,  and  at 
€<  Wickham,  plate  only  excepted.  To  the  Rev. 
€C  Thomas  Hole,  of  George  Ham,  in  the  county  of 
"  Devon,  five  thousand  pounds  sterling.  To  the 
"  Rev.  Henry  Hulton,  of  Guy's  Hospital,  five 
"  thousand  pounds.  To  the  Rev.  Thomas  Boyce, 
"  of  Brandon,  in  the  county  of  Devon,  one  thou- 
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"sand  pounds.    To  the  Rev.  Charles  Davie  of  ^9. 

"  Heanton,  in  the  county  of  Devon,  one  thousand  Term. 

"  pounds.     To  Mr.  Thomas  Hole,  son  of  the  Rev,  ^^^ 

" Hole,   one  thousand  pounds.      To  Mrs.         „. 

"  Pilcher,  daughter  of  the  said  Thomas  Hole,  one  Vaughah 

D  '  AHI>  OVUM* 

"  thousand  pounds.  To  Mrs.  Vaughan,  Mrs.  Fry, 
"  and  Mrs.  Edwards,  daughters  of  my  late  uncle 
"  William  Chichester,  five  hundred  pounds  each. 
"To  Charlotte  and  Jane  Sanford,  daughters  to 
"  the  late  John  Sanford,  of  Nynehead,  three  thou- 
"  sand  pounds  each.  To  my  servant,  Robert  Bel* 
«  ringer,  seven  hundred  pounds.  To  my  servant, 
"  Margaret  Philips,  an  annnity  of  thirty  pounds  a 
"  year,  during  her  life.  To  Nicholas  Mackin,  ser- 
"  vant  of  my  late  father,  an  annuity  of  thirty 
"  pounds  a  year,  during  his  life.  And  I  appoint 
"  the  aforesaid  John  Sanford,  clerk,  my  executor. 
"  In  witness  whereof  I  have  hereunto  set  my  hand 
"  and  seal,  this  twenty-eighth  day  of  May,  one 
"  thousand  eight  hundred  and  eight. 

JOHN  CHICHESTER,  L.  S. 
"  Witness 

"  Abraham  Scott. 

"Maymh,  1808. 

"  I  give  to  Mr.  Scoit,  of  St.  Alban's  Street,  five 
"  hundred  pounds. 

"JOHN  CHICHESTER." 

JVb.  3.    "  Whereas  I  have,  by  a  paper  signed 
"  and  sealed  by  me,  dated  the  twenty-eighth  and 
"  twenty-ninth  days  of  this  instant  May,  given  se- 
"  vend  legacies  to  persons  therein  described ;  Now  ' 
"  I  do  hereby  give  to  Mr.  William  Sanford,  of 
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1800.       u  Bond  Street  wine  merchant,  the  sum  of  3000/. 

rlS  "  T*  ^  Jeky*  of  8ath  100^  To  Elizabeth 
v^vO  "  Sanford  of  Bath,  spinster,  1000/.  and  to  Major 
Saji»*o*»  « Sanford  of  Bath  1000/.  To  Mrs.  Standard, 
V**«*ah  "  daughter  of  Mrs.  Mason,  100/.  To  Mr.  Abra- 
"  ham  ScoU  500/.  in  addition  to  the  500/.  that  I 
"  gave  to  him  by  the  paper  signed  by  me,  the 
"  28th  day  of  this  month.  I  give  to  Sir  Henry 
"  Oxenden,  of  Broome,  in  the  county  of  Kent, 
"  Bart,  to  the  dowager  lady  Langham  of  Wimble- 
"  don,  and  to  my  friend  Dr.  Bridges  of  Clifton, 
"  each,  a  ring  of  the  value  of  fifty  guineas  as  a 
"  small  token  of  my  remembrance.  Witness  my 
"  hand  and  seal  this  thirty-first  day  of  May,  one 
"  thousand  eight  hundred  and  eight. 

"  JOHN  CHICHESTER,  L.  S. 
"  Signed  and  sealed  in  the 
"  presence  of 

"  S.  HARMAN." 

"  As  I  have  thfe  day  given  directions  to  Mr. 
"  Harman  to  prepare  a  will  for  me,  disposing  of 
"  my  paternal  and  maternal  estates :  but  lest  I 
"  should  die  before  the  same  can  be  got  ready  for 
"  my  signature,  I  da  hereby  give  all  the  timber 
"  growing  upon  the  estates  of  my  mother,  which 
"  I  inherit  from  her,  that  is  fit  and  proper  to  be 
"cut  down,  to  George. Chichester  Oxenden,  se- 
"  ?end  sen  of  Sir  Henry  Oxenden,  Bart,  for  his 
"  own  absolute  use  and  benefit. 

«  JOHN  CHICHESTER. 
"  Witness 
«  &  Hawu*" 
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M,  4.   "  I  give  my  estate  of  Ashton,  in  the       t*>9. 
i(  county  of   Devon,  to  George  Chichester  Ox-       Term. 
"enden,    second    son  of   Sir    Henry  Qxenden,    >^v^ 
"  Baronet,  of  Broome,  in  the  county  of  Kent.  Sanwo*d 

"  I  give  the  house  in  Seymour  Place,  for  which   Yatohak 
"I  have  given  a  memorandum  of  agreement  te  *********- 
"purchase  (and  which  is  to  be  paid  for  out  of    . 
"  timber  which  1  have  ordered  to  be  cat  down)  to 
"  the  Rev.  Dr.  Sandford,  of  Sherwill,  in  Devon- 
shire. 

"  Signed  Sept.  3,   1808. 

"  JOHN  CHICHESTER,  L.  S. 

"  In  the  presence  of 

Thomas  Humby, 
Wm.  Williams, 
Charlotte  Whitehouse. 

No.  5.  The  draft  of  a  will  of  very  considerable 
length,  interspersed  with  frequent  interlineations 
and  erasures,  and  concluding  thus : 

"  In  witness  whereof  I  have  hereunto  set  my  hand 

and  seal ;  that  is  to  say,  my  hand  to  the     

sheets  thereof,  and  my  hand  and  seal  to  tile  last 

sheets  thereof,    this  day  of  ■,  in  the 

year  of  our  Lord,  1808." 

Then  followed  an  attestation  clause,  but  not  sub* 
scribed  by  witnesses. 

No.  6.  A  fair  copy  of  the  last-mentioned  paper 
prepared  for  execution. 

An  allegation  was  brought  in  on  the  part  of  the 
Rev.  John  Sandford,  the  executor  named  in  No.  2, 
propounding  1,  2, 3,  and  4,  as  containing  together 
the  last  will  and  testament  of  the  deceased. 
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1809*  Swabey  and  PkiUimore,  for  the  next  of  kmy{a} 

Term!  opposed  (be  admission  of  that  part  of  the  allega- 

V-***V-^'  tion  which  propounded  Jfo.  I,  as  forming  any  part: 

SAMoroM  of  the  ^  of  the  dccea8ed^  on  the  grounds  that  it 

Vauohah  was  obviously  the  mere  instructions  or  rough 
otxum.  draught  from  whicb  No.  2  was  transcribed :  that 
it  would  be  a  dangerous  precedent  to  allow  in- 
structions to  go  to  proof  together  with  ttoe  will 
which  was  framed  from  them.  To  what  purpose 
would  it  be  to  encumber  the  proceedings  with  su- 
perfluous and  unnecessary  evidence?  Safer  far 
was  it  for  the  Court  to  take  its  stand  here,  as  it 
were  on  the  threshold  of  the  cause,  and  reject 
one  of  these  instruments  altogether.  The  force  m 
and  effect  of  it  might  be  as  well  discussed  in  this  as 
in  a  subsequent  stage,  inasmuch  as  not  a  single 
circumstance  was  alleged  in  the  plea,  which  tended 
in  any  way  to  shew  that  the  deceased  had  any  idea 
that  both  of  them  would  stand  as  his  will :  the 
question,  therefore,  was  one  to  be  decided  on  prin- 
ciple ;  and  if  reference  was  had  to  the  civil  law  for 
authority,  whatever  might  be  the  inclination  of  that 
law  in  some  instances,  as  to  (6)  cumulative  lega- 

.   (a)  The  next  of  kin  who  were  entitled  to  as  much  of  the 
property  of  Sir  John  Chichester  as  might  be  undisposed  of  by 
will  were  all  cousin  Germans ;  viz.  Mrs.  Vaughan,  the  Dow- 
"  ager  Lady  Langham,  Mrs.  Jekyll,  Sir  Henry  Oxenden,  Bart. 

Mrs.  Fry,  Mrs.  Edwards,  William  Sandford,  Esq.  Miss  Eliz. 
Sandford,  and  sereral  others. 

(6)  GeneraUy  by  the  civil  law  the  burthen  of  proving  the 
case  rested  on  the  plaintiff  on  thi*  principle :— u  Ei  incumbit 
probatio  qui  petit,  non  qui  negat ;"  but  where  a  specific  legacy 
was  bequeathed  in,  a  will,  and  repeated  totklem  verbis  in  a 
codicil,  the  rule  of  law  was  considered  to  be  changed ;  and  the 
1  : 


Sandforo 

V. 
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ries;  yet  as  to  this  particular  point,  it  spoke  a  po-       1909* 
iitive  language,  since  the  following  passage  from  the      Term. 
digest  stated  a  case  analogous  to  the  one  at  issue ; 
—"  Bins  tabulae  testamenti  eodem  tempore  ex- 
empbrii  caus&  script®,  ut  vulgd  fieri  solet,  ejusdem    Vatoha* 
patris  fiunilias  proferuntur ; — in  alteris  centum, —  ahdothsm. 
in  alteris  quinquaginta  aurei  legati  sunt  Titio: 
quaeres  utrum  et  quinquaginta  aureos,  an  centum 
duntaxat  habiturus  sit?     Proculus  respondit;   in 
hoc  casu  magis   haeredi  parcendum  est,  ideoque 
(c)  utrumque  legatorum  nullo  modo  debetur,  sed 
tantummodo     quinquaginta    aurei."      Sir    John 
Chichester  evidently  never  intended  the  legacies 
to  operate   cumulatively;    but,    if   probate  were 
granted  both  of  No.  1   and  No.  2,  they  might, 
from  that  circumstance  alone,  receive  in  a  court 
of  construction  such  an  interpretation  as  would 
double  the  bequests,  and  defeat  the  intentions  of 
the  testator,    it  was  needless,    in  this   case,    to 
resort  to  extrinsic  evidence  for  proof  of  the  tes- 

heir  was  expected  to  briog  proof  to  shew  that  the  testator  did 
not  intend  the  two  bequests  to  take  place. — "  Quinquaginta. 
testamento  tibi  legata  sunt;  idem  scriptum  est  in  codicillis 
postea  scriptis,  refert,  duplicare  legatum  Toluerit,  an  repetere ; 
et  obiitus,  se  in  testamento  legasse,  id  fecerit,  ab  utro  ergo  pro* 
batio  ejus  rei  exigenda  est  ?  prima  fronte  equina  Tidetur  at 
pe&or  probet,  quod  intendit,  sed  nimirum  probationes  quadam 
a  reo  exiguntur.  Nam  si  creditum  petam,  ills  respondeat  so* 
latam  ease  pecuniam ;  ipse  hoc  probare  cogendus  est,  et  hie 
igitur,  cum  petitor  duas  scripturas  ostendit,  haeres  posteriorem 
inanem  esse,  ipse  haeres  id  adprobare  judici  debet."  Dig.  lit.  23* 
tiffS.  leg.  1*.  See  also,  as  connected  with  the  subject  of  c«- 
aulathe  legacies,  Dig.  Ut-  30.  tit.  1.  leg.  34. 
(c)  Dig.  lit-  31,  tit,  1.  leg.  47. 


&UUMTORD 

V. 
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J£09*      tator's  mind:  the  internal  evidence  arising  from 

Term.      the  instruments  themselves,  was  irrefragable.    Did 

not  the  appointment  of  an  (d)  executor,  in  M>.  2. 

shew  that  that  paper,  and  not  No.  I,  was  the  real 

Vauohjj*    testament?  and  who  could  read  the  preamble  to 

AXDozjisM.  j^   ^   without  being  convinced  that  it  was  the 

intention  of  the  deceased,  that  No.  1  and  No.  2 

should  not  both  have  a  testamentary  effect  ? 

Arnold  and  Adams  for  the  executor  deprecated 
the  idea  of  rejecting  a  paper  of  this  nature  in  the 
handwriting  of  the  deceased,  without  allowing  it 
to  go  to  proof;  and  contended  that  before  the 
court  took  so  decided  a  step,  it  must  be  quite  sa- 
tisfied that  M).  1  could  not  have  any  testamentary 
operation  whatsoever ;  many  of  the  arguments 
offered  on  the  other  side  were  premature,  more 
especially  those  which  related  to  cumulative  lega- 
cies ;  they  might,  perhaps,  be  introduced  with  more, 
effect  into  a  subsequent  stage  of  the  proceedings ; 
bat,  at  present,  it  was  essentially  and  indispen- 
sably necessary,  that  the  Court  should  have  all  the 
papers  before  it,  in  order  that  it  might  arrive  at  a 
correct  opinion,  whether  or  no  they  were  all  en- 
titled to  probate. 

Judgment. 

Sir  John  Nicholl. 

The  ultimate  question  will  be,  Whether  these 
four  papers  can  -stand  as  die  will  of  Sir  John  Chi- 
chester? But  that  rests  on  very  different  ground 
from  the  point  which  is  more  immediately  before 
the  Court;   viz.   whether  lean,  in  the  present 

(<Q  Swinburne,  part  1,  8.3,  p.  14. 
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stage  of  the  cause,  decide  that  one  of  them  must  be       1809» 
rejected.  %%£ 

In  order  to  establish  the  four  papers,  the  Court     s^pv^/ 
must  be  satisfied  that  it  was  the  intention  of  the    Saji»foiid 
deceased  that  all  of  them  should  compose  his  will :    Vauqha* 
supposing  therefore,  that  no  other  facts  should  ***  axraM# 
be  proved  than  those  which  are  stated  in  this  alle- 
gation, the  court  will  have  very  little  difficulty  in 
deciding,  that  No.  I  cannot  form  a  part  of  the 
will. 

•ftb.  2  is  almost  verbatim  a  transcript  from  No. 
1 ;  it  is  of  posterior  date,  and  contains  the  ap- 
pointment of  an  executor.  It  is  true  that  it  omits 
legacies  to  several  servants  which  are  to  be  found 
in  No.  1 ;  but  it  is  to  be  observed,  that  No.  3,  a 
paper  regularly  signed  and  attested,  has  a  direct 
reference  to  No.  %  but  none  to  No.  1 . 

If  the  Court  were  bound  to  decide  on  these  cir- 
cumstances, it  would  consider  JVb.  1  as  the  mere 
draught  from  which  the  more  formal  will  was 
made;  and  I  take  it  to  be  quite  clear,  that,  where 
instructions  aw^ubscribed  as  preparatory  to  a  will, 
the  execution  of  that  will  entirely  supersedes  the 
instructions. 

It  might  be  dangerous  to  send  both  these  pa- 
pers to  a  Court  of  Construction,  lest  they  should 
be  considered  as  doubling  the  legacies:  that  they 
were  not  intended  to  be  cumulative  is  evident  from 
this,  amongst  other  circumstances,  that  there  is  a 
specific  legacy  of  the  same  furniture  in  both  in- 
ttM»eM»;<if  both  papers  Were  intended  to  ope- 
rate, this  bequest  would  never  have  found  its  way 
into  the  second  paper. 

3 
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1800.  it  jg  no^  however,  necessary,  to  decide  this 

Term.      point  now ;  but  I  have  thought  it  material  to  state 


my .  present  impressions,  in  order  that  the  parties 
a.  may  be  able  more  perfectly  to  instruct  the  cause. 

Vaugha*        J  gec  p0  objection  to  let  it  stand  in  the  allega- 

ANDOTHEBt.      ...  ° 

tion,  that  the  deceased,  with  his  own  hand,  wrote 
No.  1  :  I  am  not  bound,  on  that  account,  to  pro- 
nounce  for  it.  Pacts  may  come  out  upon  the  ex- 
aminations of  the  witnesses,  which  may  put  the 
case  in  another  light ;  but,  if  the  Court  sees  them 
in  the  same  point  of  view  in  which  they  now  appear, 
it  will  not  pronounce  for  it. 

Upon  this  understanding  I  admit  the  allegation 
to  proof. 


An  aiiegtftioD,      ANOTHER  allegation  was  offered-  on  a  subse- 

proponnding  ° 

an  imperfect  quent  day,  in  this  cause  on  the  part  of  James  Builer, 
*4  paper,  re-  Esq.  William  Ashford  Sandford,  Esq;  and  the 
Rev.  Thomas  Hole,  three  of  the  executors  named 
in  JVb.  5,  (a)  for  the  purpose  of  propounding  that 
instrument  as  the  last  will  and  testament  of  the 
deceased. 

This  allegation  consisted  of  fourteen  articles, 
and  detailed  a  variety  of  circumstances  which  had 
occurred  within  the  four  last  months  of  the  de- 
ceased's life  to  account  for  the  unfinished  state  of 
the  instrument. 

Swabey  and  PhiUimore,  for  the  next  of  kin, 
contended  that  the  allegation  was  objectionable 


-> 


(a)  See  Page  43. 
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Sandford 
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AND  OTHEHS. 


both  as  to  form  and  substance ; — as  to  form,  on      J^?* 

account  of  the  vague  and  diffuse  style  in   which       Term. 

it  was  drawn  up; — as  to  substance,  inasmuch  as 

if  all  the  facts  contained  in  it  should  receive  the 

most  full  and  ample  proof,  they  would,  neverthe-    Vaughaw 

less,  be  utterly  insufficient  to  establish  No.  5.  as  the 

will  of  Sir  John  Chichester. 

Burnaby  and  Stoddart,  on  the  behalf  of  the 
executors  named  in  Ab.  5,  argued  for  the  admissi- 
bility of  the  allegation. 

Judgment. 

Sir  John  Nicholl. 

The  question  which  the  Court  has  to  decide,  is, 
Whether  this  allegation  is  admissible  ?  Objections 
have  been  taken  both  as  to  the  form  and  substance 
of  it :  it  is  said  to  be  too  diffusely  drawn — and  so 
undoubtedly  it  is ;  many  circumstances,  parti- 
cularly in  the  early  part  of  this  history,  are  too 
minutely  detailed ;  whereas,  in  other  parts,  where 
it  ought  to  be  more  minute  and  specific,  it  is  too' 
much  compressed.  It  is  highly  desirable  un- 
doubtedly to  compress  pleas  of  this  nature  as  far 
as  may  be  consistent  with  a  perspicuous  exposition 
of  the  leading  facts  of  the  case :  the  more  distant 
parts  of  the  statement,  which  cannot  bear  strongly 
on  the  point  at  issue,  ought  not  to  be  too  diffusely 
spread  out;  and  where  the  object  is  to  deduce  a 
continuance  of  intention,  it  is  obvious  that  the' 
latter  part  of  the  period  becomes  the  most  im- 
portant; and  it  is  there  where  we  should  expect  to 
find  the  most  stringent  facts. 

Another  objection  to  the  formal  part  is  the  enu- 
m#ation  of  all  the  next  of  kin  by  name  at  the 

VOL.  I.  £ 
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i«09.  conclusion  of  every  article;  and  this  occupies  nine 

Term,  or  ten  lines  in  each  of  them.     It  has  been  a  very 

v^v*w  convenient  rule  of  modem  practice  to  omit  the  re- 

andfoed  pCj|t jon  0£  fofe  rQCHa\ .  g^j  ft  j8  mosi  extremely  de- 

Vaughan  sirablc,  that  every  thing  should  be  omitted/  which, 
in  however  Inning  a  degree,  may  tend  to  increase 
the  expense  of  the  parties  contesting  the  suit 

If,  however,  the  objections  were  merely  techni- 
cal, or  confined  to  the  circumstance  of  the  plea  be- 
ing too  diffuse  or  too  much  compressed,  the  Court 
would  refer  it  back  to  the  proctor,  to  be  amend- 
ed and  altered  under  the  advice  of  his  counsel. 

To  proceed,  therefore,  to  the  substance  of  the 
allegation:  since  it  is  clear  that  no  advantage  can 
result  to  the  parties  from  the  admission  of  it,  unless 
there  is  a  prospect  that  it  will  establish  their  case. 

Where  an  unfinished  draft  is  propounded,  it 
must  be  shewn  that  the  deceased  was  prevented, 
by  invincible  necessity,  or  by  the  act  of  God,  from 
completing  it  A  person  certainly  may,  in  the 
last  moments  of  his  life,  so  recognize  a  testamen- 
tary paper  written  twenty  years  before,  as  to  give 
it  effect  and  validity,  without  any  formal  execution  : 
the  length  of  time  during  which  it  had  continued, 
unfinished  would  not  of  itself  be  sufficient  to  in* 
duce  the  rejection  of  such  a  paper,  although  it 
would  create  a  circumstance  of  strong  presumption 
against  it 

[The  Court  then  commented  at  considerable 
length  upon  the  several  circumstances  which  had 
been  alleged  In  the  plea,  and  concluded  with  th^ 
following  observations : — ] 

Upon  the  whole,  considering  that  there  are  tw* 


SA*t>VO&n 


ANDOTHEAS. 
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papers  executed  and  attested  in  May ;  that  they  ***>• 
contain  no  disposition  of  the  residue;  that  the  Tbrm. 
draft  in  question  was  prepared  four  months  an- 
terior to  the  death  of  the  deceased ;  that  he  had 
abundant  opportunity  to  execute  it ;  that  subse-  ^avqha* 
quent  to  its  being  thus  prepared,  viz.  on  the  3d  of 
September,  he  executed  a  will  for  the  disposal 
of  real  estates ;  and  that  during  his  last  illness  he 
made  no  express  reference  to  this  draft :  I  think 
the  allegation  does  not  set  up  a  case  which  ifl  likely 
to  succeed;  indeed,  if  all  the  facts  laid  in  it 
should  be  proved,  I  see  no  prospect  that  No.  5, 
could  be  established. 

I  shall  not,  however,  proceed  absolutely  to  dis- 
pose of  this  allegation ;  but  shall  allow  the  par- 
ties ©^opportunity  of  amending  and  supplying  thd 
deficiencies  of  it.  Peeling,  however,  it  my  duty  to 
adhere  firmly  to  the  principles  I  have  laid  down* 
if  the  deficiencies  1  have  pointed  out  cannot  be  (4) 
supplied,  I  shall  decidedly  reject  the  plea 


Maidman  v.  all  Persons  in  gsneral.  iao°. 

Easter 

T,  Term^ 

homas  Gilbert  died  in  1771,  having  by  will   March  S3. 

bequeathed  a  legacy  in  the  following  terms :  viz. 

"  To  the  preacher  at  Kingsland  Chapel  a  long 

(6)  la  consequence  of  this  permission  a  second  allegation  was, 
tendered  to  the  Court,  on  the  behalf  of  the  executors,  named  in 
No.  5,  which,  after  undergoing  considerable  discussion,  was  re- 
jected m  inadmissible. 

£2 
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Enier     "  annu^y  °f  f°ur  pounds  five  shillings  and  six-, 

Term,     "pence  per  annum,  on  condition  that  my  wife 

1^V^/   *'  keeps  her  pew  without  any  further  subscription, 

p.        "  so  long  as  Divine  service  is  performed  there 

all  rsBsoirtrc  every  Sunday  morning:/  or  till  the  time  limited 

IN  GENERAL.  \     .  \    .  °' 

"  for  their  expiring." 

Henrietta  Gilbert,  his  wife,  and  James  Gilbert, 
were  the  executors  appointed  by  this  will  and  a 
codicil,  and  the  wife  was  residuary  legatee. 

In  October  1771,  the  widow  alone  proved  the 
will  and  codicil :  she  afterwards  intermarried  with 
Thomas  Bolas,  and  died  in  the  course  of  the  year 
1772.  Bolas,  as  administrator  of  his  wife,  took  out 
letters  of  administration  with  the  will  and  codicil 
annexed  of  the  unadministered  goods  of  Thomas 
Gilbert.  Bolas  is  since  dead  ;  and  no  legal  repre- 
sentative to  Henrietta  his  wife  appears  to  exist;  and 
for  want  of  such  legal  representative  to  administer 
to  the  unadministered  goods  of  Thomas  Gilbert, 
the  preacher  at  Kingsland  Chapel  cannot  realise 
his  annuity. 

Accordingly,  the  reverend  James  Maidman,  the 
officiating  minister  at  the  said  chapel,  took  out  a 
decree,  citing  all  persons  interested  in  the  goods  of 
Thomas  and  Henrietta  Gilbert  deceased,  to  take 
out  letters  of  administration  with  the  will  and  codi- 
cil annexed  of  the  said  Thomas  Gilbert,  or  to  shew 
cause  why  the  same  should  not  be  granted  to  the 
reverend  James  Maidman,  limited  to  the  interest 
of  the  said  Thomas  Gilbert,  in  the  annuity  of  four 
pounds  five  shillings  and  "sixpence,  and  so  long  a* 
Divine  service  should  be  continued  to  be  performed  in 
the  ehapel,  or  until  the  time  limited  for  their  expiring. 


Maldman 
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An  application  was  now  made  to  the  Court,  by  1809. 
motion  of  Counsel,  to  permit  the  administration  to  Ttrm. 
go  to  the  syndic  of  the  governors  of  St.  Bartholo- 
mew's Hospital,  who  are  the  patrons  of  the  chapel, 
instead  of  to  the  officiating  minister.  ALL  rauo*s 

The  Court  hesitated  on  the  ground  that  the  de- 
cree had  issued  on  the  behalf  of  Mr.  Maidman, 
and  thought  it  questionable  whether  it  would  not 
be  necessary  to  take  out  a  new  decree. 

Sir  John  Nicholl.  April  19. 

I  shall  allow  the  administration  in  this  case  to  go 
out  to  the  syndic  of  the  governors  of  St.  Bartholo- 
mew's Hospital,  instead  of  to  Mr.  Maidman.  In 
point  of  practice,  it  is  not  uncommon  upon  a  de- 
cree issuing  to  shew  cause  why  administration 
should  be  committed  to  A.  B.  a  creditor,  to  sub- 
stitute C.  D.  another  creditor,  on  the  day  assigned 
for  the  appearance  of  the  parties  interested,  and 
to  suffer  administration  to  pass  to  C.  D.  though 
not  the  person  in  whose  name  the  decree  originally 
went. 

This  is  an  analogous  case. 


Green  r.  Sripworth  and  Others.  ip8"3' 

March  *& 

THOMAS  GREEN,  of  Little  Thurroch,  in  the  £**£? 
county  of  Essex,   died  on   the  11th  of  Decern-  ^uimadeby 
ber,  1808,  leaving  personal  property  to  the  amount  ric*^litt9d 
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180?«      of  nwrly  80002.    His  widow  prayed  probate  of 
Tern,     the  following  testamentary  schedule  written   in 
^^^    pencil:— 

Sfciwaw      "  I  sAa#  leave  Mrs.  Green  all  the  stock,  effects, 
*K9  piWHi.  ,r  ^^  improvements,  and  as  to  any  thing  else, 
«  I  shall  speak  to  you  again,  Sir." 

"  George  Kavanagh* 
"  John  Mills  Evans." 

"  Do  you  .wish  now  to  give  any  further  dir$c- 
"  tions  as  to  farms  or  otherwise  ?" 

"  Not  at  present/' 

€€  George  Kavanagh, 

"  John  Mills  Evans." 

"  Quere — At  the  instance  of  Mrs.  G.  and  Mr. 
Wilson.0 

"  In  case  of  any  thing  happening  to  yon,  whp 
"  do  you  wish  to  ha^e  the  forms — the  Skipwotffci, 
"  Mr.  Wilson,  or  who  ?" 

"  Answer — Mrs.  Gr^en." 

"  George  Kavanagh, 
€€  George  Dandridge, 
"  John  Mills  Evans." 

The  allegation  in  which  the  schedule  was  pro- 
pounded pleaded : — 

"  Thai  the  deceased  having  been  taken  sud- 
denly ill,  on  the  10th  of  December  last,  sent  a 
sage  ky  Mr.  Dandridge,  a  neighbour,  to-  Mi 
an  attorney,  desiring  his  immediate  at* 
laltebi^wjlL 
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"  That  Evans,  immediately   on  receiving  the      «?09# 
message,  went  to  the  deceased,  and  found  him       Term. 


extremely  ill ;  and,  although  of  perfect  mind,  scarce- 
ly  able,  from  bodily  pain,  to  hold  much  conversa-         v, 
Hon;    that  the  deceased  himself   first  addressed  Sairwoatii 
EVans,  by  observing,  that  he  found  himself  scarcely 
tble  to  talk  to  him;  whereupon  Evans  requested 
him  not  to  hurry  himself,  and  sat  down  on  the  side 
of  his  bed ;  and,  after  a  short  interval,  observing 
the  deceased  again  preparing  to  speak  to  him, 
mid,  that  it  might  save  him  unnecessary  exertion, 
and  probably  be  the  best  means  of  carrying  h» 
purpose  into  effect  if  he  would  allow  him  to  ask 
him  a  question  or  two,  to  which  the  deceased  sig- 
nified his  assent ;    that  Mr.  Kavanagh  the  apo- 
thecary who  attended  the  deceased,  was  in  his 
room,  and  Evans  in  his  presence   proceeded  by 
asking  the  deceased  whether  it  was  his  wish  to  give 
any  instructions  for  his  will  ?  to  which  the  deceased 
immediately  replied,   '  I  shall  leave  Mrs.  Green 
all  the  Block,  effects,  and  improvements ;  but  as 
fa  any  thing  else,  I  will  speak  to  yen  again,  Sir.9 
Whereupon  Evans   wrote    down  stach  his  reply 
with  a  black-lead  pencil ;  and  the  same  having  been 
read  over  to  the  deceased,  he  signified  his  appro- 
bation thereof,  and  Evans  and  Kavanagh   sub-1 
scribed  their  names  in  pencil  ;  and   Mr.  Wilson 
a  relation,  being  in  the  house,  was  called  up  into 
the  room,  and  the  clause  was  again  read  over  to 
Ike  deceased,  and  he  was  asked  by  Evans  if  that 
was  wtmt  he  wished,  to  which  he  distinctly  an- 
swered, '  Yes/    That  he  was  then  also  asked  if 
be  wished  to  give  any  farther  instructions  as  to 
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^*  lihkin^  <**  «4kerwise;  but,  appearing  to  suffer  an 

■IT*  »<*»*»***  pain  and  bodily  illness,  he  replied,  '  Not 

^v>^  <*  jn*n*«L*    That  this  question  and  reply  were 

<*»*-**  **ti*tu  down  by  Evans,  and  attested  by  him  and 

*  That  the  several  persons  then  left  the  room, 
ftttd  shortly  after  the  deceased's  wife  camp  into 
the  parlour  to  them,  and  requested  them  to  return 
into  the  deceased's  room,  as  be  had  expressed  a 
desire  to  give  further  directions.  Accordingly  they 
went  back,  and  found  the  deceased  somewhat 
revived,  but  still  in  great  pain ;  and  Mr.  Dan- 
dridge  who  was  in  the  house  was  also  called  up ; 
that  Evans  having  noticed  how  the  deceased  had 
appeared  to  suffer  from  bis  efforts  to  speak,  ob- 
served that  every  means  should  be  used  to  save 
him  as  much  as  possible  from  such  exertion  ;  and, 
therefore,  if  it  was  approved  of,  he  would  ask 
the  deceased  any  one  or  more  questions  they 
might  wish,  and  would  endeavour  to  put  the  same 
to  him  in  as  few  words  as  possible;  which  pro- 
posal was  assented  to  by  all  persons  present,  and 
also  by  the  deceased  himself;  that  thereupon  the 
following  question  was  put,  being  first  written 
down  with  a  black-lead  pencil,  by  Evans,  '  In  case 
of  any  thing  happening  to  you,  who  do  you  wish 
to  have  your  farms  ?  the  Skipworths,  Mr.  Wil- 
son, or  who  V  to  which  he  replied,  '  Mrs.  Green  :' 
and  the  question  being  again  read  over  to  him, 
tie  repeated  the  same  answer;  that  Mrs.  Green 
being  requested  to  withdraw,  the  question  was 
again  put  to  him  in  her  absence,  and  he  again 
replied  in  the  same  manner;  whereupon  Evans 
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wrote  down  the  reply/ and  together  with  Kavanagh       1809* 
and  Dandridge  subscribed  it.  Term? 


"  That  immediately  after  the  premises  the  de-      ^ 

Green 
ceased's  bodily  pain  much  increased,  although  he         v. 

still  retained  the  right  use  of  his  mental  faculties ;  Srifworth 

"  AND  OTHERS* 

bat  shortly  afterwards  he  became  wholly  worn 
out  with  pain,  and  was  rendered  incapable  of  pro- 
ceeding further  in  the  giving  instructions  for  and 
executing  a  more  formal  will,  and  he  died  on  the 
middle  of  the  following  day ." 

Three  nephews  (the  next  of  kin)  of  the  de- 
ceased contested  suit  against  the  widow. 

Adams  and  Jenner  for  the  nephews,  argued 
that  this  was  not  a  testamentary  paper,  and  that 
the  allegation  did  not  uphold  it  as  such. 

Arnold  and  Swabeyfor  the  widow, 

The  paper  is  in  an  extraordinary  form ;  but 
the  circumstances  under  which  it  was  written  are 
so  extraordinary  as  to  justify  that  form.  The 
testator  was  in  extremis  and  so  affected,  that 
although  he  was  in  the  full  exercise  of  a  testa- 
mentary capacity,  he  was  scarcely  able  to  arti- 
culate. The  law  allows  a  will  to  be  made  in  any 
manner ;  undoubtedly,  therefore,  it  may  be  made 
by  interrogatories.  Although  the  deceased  in- 
tended these  answers  to  be  formally  extended  into 
a  regular  will,  yet  this  intention  having  been  de- 
feated by  the  intervention  of  death,  they  must  be 
considered  as  instructions;  and  as  such  are  en- 
titled to  the  effect  and  operation  of  a  will. 

Judgment. 

Sir  John  Nicholl. 

This  paper  is  certainly  very  defective  in  point 
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1809.       of  form ;  but  it  is  intelligible,  and  is  tendered  stilt 
Tenn!      more   so    when  explained  by  the  circamstanee* 
v^^^/    stated. 

6kew         rpj^  nij^t^jig  taken  art,  firtt,  that  on  the  fcetf 
Skipwobth  of  it,  it  is  not  testamentary. 
awothbbs.      Secondly,  that  the  allegation  dots  not  pitofesa 
sach  an  explanation  as  would  entitle  it  to  pro- 
bate. 

A  will  made  by  interrogatories  is  valid ;  bat  un- 
doubtedly wherever  a  wiM  is  so  made,  the  Court 
must  be  more  upon  its  guard  against  importu- 
nity (c),  more  jealous  of  capacity,  and  more  strict 

(c)  Swinburne  is  very  fall  and  explicit  upon  this  topic. 
u  The  third  ease  is,  when  he  that  is  at  the  point  of  death,  and 
hardly  able  to  speak,  so  as  he  may  be  understood,  doth  not  of 
his  own  accord  make  or  declare  In*  testament,  hot  at  the  inter- 
rogation of  some  other,  demanding  of  him  whether  he  make 
this  person  or  that  his  executor,  and  whether  ho  give  such  • 
thing  to  such  a  person,  answereth,  Tea  ;  or,  I  do  so-i-in  which 
case  it  is  a  question  of  some  difficulty  whether  the  testament 
be  good  or  sot;  neither  can  it  be  answered  simply,  either 
negatively  or  aflhrmativ ely,  be*  diversely  in  dfrers  respects ;  for4 
if  he  which  did  ask  the  question  of  the  testator,  be  suspected, 
or  be  importunate  to  have  the  testator  to  speak,  or  do  nuke 
request  to  his  own  commodity ;  as  if  he  say,  Do  you  make  ma 
your  executor ;  or,  do  you  give  me  this  or  that  ?  and  thereupon 
the  testator  answer,  Yea.  In  this  case  it  is  to  be  presumed 
hat  the  testator  did  answer  yea,  rather  to  deliver  himself  of  the 
impoitaoicy  of  the  demandant,  than  upon  devotion  or  intent  to* 
make  his  will,  fee.  fte»  &€." 

"  But  if  the  person  <bai  maketh  the  motion  be  not  any  way 
suspected,  and  it  doth  appear  withal  by  some?  conjectures,  that 
the  sick  person  had  a  desire  to  make  hb  will,  as  if  the  sick 
person  sent  for  his  friend,  who,  being  come  unto  him,  asketh 
him  whether  he  make  this  or  that  lfian  his  executor,  which 
ethenwi*  m  to  have?  the  administration  of  bis  goo*  if 
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in  requiring  proof  of  spontaneity  and  Yolttkm  than      ;£*• 
it  would  be  in  an  ordinary  case.    But  if  there  ia      Term. 


dear  capacity,  if  there  is  the  animus  testandi,  and 

if  the  intention  is  or  may  be  reduced  into  writing,        *£** 

the  Court  must  pronounce  for  it.  Sarrwoanc 

The  testamentary  act,  in  this  instance,  originates' 
entirely  with  the  deceased ;  it  is  proceeded  in  by. 
question  and  answer,  on  account  oft  the  extreme 
difficulty  he  experienced  in  the  articulation  of 
his  words,  and  not  from  any  want  of  volition. 

If  the  facts  pleaded  shall  be  proved",  they  will 
be  sufficient  to  shew  that  these  answers  were  in- 
tended for  instructions;  and*  in  point  of  law,  if 
a  person  gives  instructions  for  a  will,  and  dies 
before  the  instrument  can  be  formally  executed, 
the  instructions  will  operate  as  fully  as  a  wiUifc- 
self. 

It  has  been  observed,  that  the  act  was  rather 
that  of  the  persons  by  whom  the  deceased  waa 
surrounded,  than  of  the  deceased  himself.  Bui 
under  the  circumstance*  the  precautions  used  were 
very  proper ;  the  exertions  of  speaking  might 
have  been  fatal,  and  have  prevented  him  fcorjn 
proceeding  to  express  what  bis  intentions  were; 
the  resort  therefore  to  question  and  answer  waa 
highly  judicious ;  it  was  the  best  practicable  mode, 
of  collecting  his  wishes  and  intentions,  as  far  as 
be  waa  capable  of  expressing  diem,  and  was 
adopted  with  the  concurrence  of  the  persons  pre- 
sent, as  well  as  of  the  testator  himself. 

be  died  Intestate;  to  whom  tile  sldk  person  answeretn,  Tea; 
or,  I  do  make  him  my  executor :  in  this  case  the  testament  h 
good."    Swinburne,  Part  ii.  see.  5. 
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1809. 
Hilary 
Term. 


For  the  present,  then,  assuming,  as  I  am  bound 
to  do,  that  this  allegation  (d)  contains  an  exact 
representation  of  the  facts,  I  am  of  opinion  that 
this  paper,  as  far  as  it  goes,  does  contain  instruc- 
iEirwDBTH  tions  for  a  will,  and  therefore  if  the  statement 
wd  s.  g^ajj   ke   established    by  proof,    the  Court   must 

comply    wilh    the   prayer  of  the    allegation,  and 
grant  probate  of  the  paper  propounded. 


GftEEN 

H 


Easter 

Term* 

April  19. 


Devereux  v.   Bullock  and   Bullock  by  his 

Guardian, 


J£g**    RlCHARD  BULLOCK,  a  merchant  and  ship- 

aSbTte.tlcd  **  broker*  of  the  CitJ  of  London,  died  on  the  13th 
of  May,  1806,  possessed  of  personal  property 
exceeding  in  amount  £30,000,  and  a  small  (e) 
freehold  estate.  On  the  31st  of  May,  in  the  same 
year,  the  reverend  John  Bullock,  brother  of  the 
deceased,  and  the  only  next  of  kin,  administered 
to  his  effects,  as  having  died  intestate  ;  be  and 
a  niece  (the  daughter  of  another  deceased  bro- 
ther) being  the  only  persons  entitled  to  the  dis- 
tribution of  his  property. 


Deve&sux 
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The  present  suit  was  instituted  in  1807,  by  the  1809. 
reverend  John  Devereux,  who.  cited  Mr.  Bullock  j££ 
to  shew  cause  why  tfye  letters  of  administration 
granted  to  him  should  not  be  revoked ;  and  as- 
serted himself  to  be  a  legatee  in  the  following  will  Bullock, 
or  testamentary  schedule  : —  a    c. 

"  This  is  the  last  will  and  testament  of 
"  me,  Richard  Bullock,  of  Cushion  Court, 
"  Broad  Street,  London,  merchant.  I  give 
"  and  bequeath  to  the  reverend  John  Doug- 
"  las,  of  Castle  Street,  Holborn,  in  the  City 
"  of  London,  two  thousand  pounds  bank 
"  stock.  I  give  and  bequeath  to  my  biro- 
"  ther,  John  Bullock,  for  and  during  his 
"  natural  life,  one  annuity  or  clear  yearly 
"  sum  of  two  hundred  pounds,  to  be  issuing 
"  and  payable  out  of,  and  charged,  and 
"  chargeable  upon  the  long  annuities  stand- 
"  ing  in  my  name  in  the  books  of  the  Go-? 
"  vernor  and  Company  of  the  Bank  of  Eng- 
"  land,  and  to  be  paid  and  payable  to  hini 
"  when,  and  as  the  said  long  annuities  shall 
"  become  due  and  payable ;  and  from  and 
"  after  the  decease  of  my  said  brother,  I  give 
"  and  bequeath  the  said  annuity  of  two  hun- 
"  dred  pounds  unto  the  said  John  Douglas, 
"  hir  executors,  administrators,  and  assigns, 
"  absolutely  for  ever.  I  give  and  devise  unto 
"  my  servant  Sarah  Robinson,  and  my  god* 
"  son  Richard  Lynott,  all  those  my  two.  free-. 
"  hold  messuages  or  tenements  with  the  ap~ 
"  purtenances,  situate  and  being  in  Cushion- 
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i*».  <r  court  aforesaid ;  to  hold  to  them  for  and 

TV^.  "  daring  their  natural  lives,  and  the  life  of 

u  the  survivor  of  them ;  and  from  and  after 
cr  the  decease  of  the  survivor  of  them,  I  give 
Atilock,  «*  and  devise  my  said  two  messuages  or  tene- 

"  ments,  with  the  appurtenances,  unto  the 
"  said  John  Douglas,  his  heirs  and  assigns 
"  for  ever.  I  give  and  bequeath  unto  the 
"  reverend  John  Devereux,  of  White  Street, 
"  MoorHelds,  London,  all  my  interest  in  the 
"  lead  mines  company,  or  society,  held  in 
"  Martin's  Lane,  Cannon  Street." 

-  It  appeared  that  the  deceased  had  duly  exe- 
cuted two  wills ;  one  on  the  18th,  the  other  on  the 
21st  of  November,  1799;  the  latter  of  which 
continued  in  existence  till  within  a  few  weeks  of 
hi*  death;  these  instruments  were  both  before 
the  Court  in  a  cancelled  state;  the  contents  of 
them  were  nearly  similar. 

The  evidence  adduced  to  give  testamentary 
effect  and  validity  to  the  paper  now  propounded 
was  as  follows  :— 

Mr.  Andrew  Lee  deposed, 

"  That  about  the  end  of  March  or  beginning 
of  April  1806,  Mir.  Michael  Collins,  his  clerk, 
being  then  about  to  live  in  the  service  of 
Richard  Bullock,  was,  in  consequence  thereof, 
several  times  with  the  deceased;  and  on  one 
day,  happening  about  that  time,  the  deceased 
sent  his  will,  dated  the  21st  day  of  November, 
179%  to  the  deponent,  opened  and  cancelled,  by 
the  signature  of  his  name  being  struck  through  ; 
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mod  the  same  was  so  brought  by  Michael  Col*       raw* 
tins,    together   with  a   verbal  message  to  draw      Ttrm. 
or  prepare  a  new  will  for  him ;  that  being  then 
confined  by  the  gout,  and  unable  to  go  out,  he 
tent  a  measqge  back  to  inform  him  thereof,  and    Bullock 
that  it  was  impossible  for  him  to  make  a  new 
will  without  proper  or  farther  instructions ;   and 
having  afterwards,  during  the  time  he  was  so  con* 
filled  by  severe  indisposition,  received  many  press- 
ing messages  to  attend  the  deceased  and  make  his 
will  he,  as. soon  as  he  found  himself  able  to  go 
out  in  a  coach,  sent  a  verbal  message  to  the  de- 
ceased to  inform,  him  that  he  would  wait  upon 
him  on  that  day,  which  was  the  5th  of  May,  1806, 
if  agreeable  to  the  deceased;  and  the  answer  he 
received  to  such  message  was  delivered  to  him  ver- 
bally by  Michael  Collins,  informing  him  that  Mr. 
Bullock  bad  been  so  fatigued  by  persona  calling 
to  see  him  thai  day,  that  be  had  then  composed 
himself  to  rest,  and  would  be  glad  to  see  the  de- 
ponent on  the  next  day ;  and  accordingly  on  the 
next  day,  being  the  6th  of  May,  1806,  he  went 
in  a  coach  to  the  deceased,  and  was  conducted 
into  the  bed-room,  where  he  lay  confined  to  his 
bed  by  illness;  and  he  then  sat  down  and  con* 
versed  with  the  deceased  on  several  subjects,  for 
some  little  time;  and  the  deceased  not  having  in 
any  manner  alluded  to  his  desire  of  having  a  new 
will  made,  and  the  deponent  being  rather  sur- 
prised thereat,  as  bo  considered  the  several  mes* 
sages  ha  had  received  to  attend  the  said  deceased 
tad  make  a  new  wiH  for  him,  came  from  him,  took 
occasion  to  mention  the  subject  himself,  by  asking 


DtVERKUX 


64  6ASBS  DErttMIKED  IN  TE% 

1809.      if  he  did  not  wish  to  have  a  new  will  made  ?  to 
Term.      which  the  deceased  answered,  he  did ;  and  having 
then  given  the  deponent  some  instructions  ver- 
bally, as  to  the  alterations  he  wished  to  have  made" 
Bullock    in  the  disposition  of  his  property ;  and  the  deponent 
*  having  then  brought  with  him  the  cancelled  will/ 

dated  the  21st  day  of  November,  1799,  imme- 
diately proceeded  to  draw  or  prepare  a  new  will 
from  the  verbal  instructions  which  the  deceased 
then  gave  him,  in  respect  to  such  alterations  he 
wished  to  have  made  in  the  disposition  of  his  pro- 
perty by  such  aforesaid  cancelled  will,  and  the 
deceased  having  directed  that  an  annuity  of  £60 
should  be  given  to  his  servant,  Sarah  Robinson, 
for  and  during  her  natural  life,  and  he  having 
accordingly  inserted  such  bequest  in  the  will  he 
was  so  preparing,  and  finding  immediately  after- 
wards, from  the  deceased's  own  instructions  that 
the  said  annuity  was  to  be  made  chargeable  on  bis 
two  freehold  messuages  or  tenements,  in  Cushion 
Court;  and  that  a  like  annuity,  chargeable  on  the 
same  premises,  was  to  be  given  to  the  deceased's 
godson,  Richard  Lynott;  and  also  that  the  said 
two  freehold  messuages  wfere  to  be  devised  to 
them,  the  said  Sarah  Robinson  and  Richard  Ly- 
nott for  their  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  he,  the  deponent,  thereupon,  of 
his  own  accord,  and  without  any  directions  from 
the  deceased,  struck  out  the  legacy  or  bequest 
of  £50  a  year  to  the  said  Sarah  Robinson,  be* 
cause. the  said  two  intended  annuities  were,  as 
aforesaid,  to  be  charged  on  the  said  two  freehold 
messuages,    so  as  aforesaid,  intended  to  be  de- 
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vised    to  them    the    said    Sarah  Robinson   and 
Richard  Lynott,  and  then  proceeded  in  preparing 
the  will  from  the  verbal  instructions  of  the  de- 
ceased ;  and  having  then  come  down  to  a  legacy 
or  bequest  of  the  interest  in  the  lead  mines  com- 
pany or  society,  held  in  Martin's  Lane,  Cannon 
Street,  London,  which  the  deceased  directed  to  be 
given  to  the  Rev.  John  Devereux ;  and  the  same 
having  accordingly  been  inserted  in  such  intended 
will,  be  directed  that  Mr.  James  Williamson  and 
Richard  Lynott  should  be  appointed  his  executors ; 
but  not  having  disposed  of  the  residue  of  his  per- 
sonal estate,  or  given  any  directions  respecting  the 
same,  the  deponent  asked  him  if  it  was  his  inten- 
tion to  leave  the  same  to  his  executors,  or  that  they 
should  take  it ;  and  on  the  deceased  answering  no, 
the  deponent  told  him  that  he  must  leave  some  kind 
of  legacy  to  the  said  Mr.  Williamson,   otherwise 
he  would  take  the  residue  of  his  personal  estate  as 
it  was  not  disposed  of ;  and  the  deceased,  after  some 
consideration,  not  having  made  up  his  mind  as  to 
what  legacy  should  be  given  to  the  said  Mr.  Wil- 
liamson, or  whether  he  would  give  any  further  or 
other  legacies  by  his  intended  will,  told  the  depo- 
nent to  take  the  papers  away  with  him,  meaning 
the  new  will,  and  a  copy  of  the  deceased's  late 
brother's  will,  which  he  had  made  Mary  Robinson, 
the  daughter  of  his  servant,   find  for  him  in  the 
early  part  of  this  transaction  ;  and  he  saith,  that  to 
the  very  best  of  his  recollection  he  thinks,  (but  can- 
not depose  thereto  with  certainty,)  that  when  he 
bad  finished  writing  the  will,  so  far  as  the  deceased 
gave  him  instructions,  he  read  the  same  all  over  to 
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him,  but  not  for  the  purpose  of  obtaining  bis  appro* 
bation  thereof,  not  thinking  it  of  any  consequence 
till  the  will  should  be  completed  ;  but  he  is  certain 
that  the  deceased  well  knew  and  understood  the 
contents  thereof,  as  he  dictated  the  same,  and  more 
^specially  if  the  deponent  read  the  same  to  him, 
which  he  really  thinks  he  did,  for  he,  the  said  de- 
ceased, was,  during  all  the  time  hereinbefore  depos- 
ed of,  of  sound,  perfect,  and  disposing  mind,  me- 
mory, and  understanding;  and  capable  of  doing  any 
thing  requiring  thought,  judgment  and  reflection. 
That  when  he  took  the  will  away  with  him  as  di- 
rected by  the  deceased  on  the  6th  of  May,  the  de« 
ceased,  though  evidently  desirous  of  a  little  time  to 
consider  what  legacy  he  should  leave  to  the  afore- 
said Mr.  Williamson,  and  how  he  should  dispose  of 
ihe  residue  of  his  personal  estate,  did  not,  as  the  de- 
ponent recollects,  desire  him  to  call  again  in  a  few 
days,  or  in  a  short  time,  that  his  will  might  be  com- 
pleted, or  to  that  effect ;  for  if  he  had,  the  deponent 
would  have  called  on  him  the  very  next  day  for  that 
purpose,  whereas  he  waited,  expecting  to  be  sent 
for,  till  Saturday  the  10th  of  May ;  that  he  never  re- 
ceived any  message  from  the  deceased  on  the  sub- 
ject of  his  will,  or  to  attend  him  from  the  6th  till 
the  10th  of  May,  for  if  he  had,  he  should  certainly 
have  gone  on  either  of  the  intervening  days,  that 
is  to  say,  on  the  7th,  8th,  or  9th  of  that  month,  for* 
though  he  continued  weak  in  his  feet,  he  was  not 
confined  to  the  house,  but  could  go  out  in  a  coach; 
That  on  the  10th  of  May  be  did  receive  a  ver- 
bal message  as  from  the  deceased  (but  did  not  aee 
the  messenger,)  saying,  that  Mr,  Bullock  wished 
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the  deponent  to  come  to  liim  to  finish  his  will,  and  1809. 
that  his  brother  was  with  him,  and  wished  him  to  Term. 
tome ;  and  accordingly  he  took  a  coach  and  went  to 
the  deceased's  house,  where  he  saw  the  Rev.  John 
Bullock,  of  whom  he  enquired  if  his  brother  was  Bullock, 
in  a  competent  state  to  make  a  will,  to  which  Mr. 
Bullock  answered  he  was,  and  the  deponent  then 
went  up  stairs  into  the  deceased's  bed-room,  where 
he  lay  confined  to  his  bed  by  the  illness  of  which 
he  died ;  he  sat  down  by  the  deceased's  bed-side, 
and  either  Mr.  Bullock,  or  Sarah  Robinson  the 
deceased's  housekeeper,  told  the  deceased  that  Mr. 
Lee  was  come,  upon  which,  as  he  lay  in  bed,  he 
turned  his  head  and  looked  at  the  deponent,  and 
then  the  deponent  introduced  the  subject  of  his  will 
by  askhig  him  if  he  would  choose  (o  leave  his  niece 
any  thing,  or  to  that  effect,  but  the  deceased  made 
no  answer  but  turned  his  head  away  again,  and  did 
not  utter  a  word  during  the  whole  time  the  depo- 
nent remained  with  him ;  upon  which  the  depo- 
nent, imagining  that  the  deceased  did  not  choose 
to  do  any  thing  further  respecting  his  will  at  that 
time,  left  the  room  and  came  away,  but  he  did  not 
imagine  that  the  deceased  was  at  such  time  incapa- 
ble of  proceeding  with  his  will,  as  he  did  not  know 
that  he,  the  deceased,  was  in  the  exhausted  state 
of  body  and  mind  pleaded  and  set  forth  in  the  fifth 
article  of  the  allegation,  for  the  deponent  did  not 
remain  with  him  so  long  as  a  quarter  of  an  hour  at 
the  time  articulate,  and  never  afterwards  saw  him  ; 
and  he  says  the  testator  did  give,  will,  dispose,  be- 
queath, and  do  in  all  respects  as  in  the  said  paper- 
writing  marked  A.  is  contained,  but  he  cannot  take 
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1809.  upon  himself  to  swear  that  the  deceased  never  de- 
Term,  parted  from  his  intentions  therein  expressed,  or 
that  the  said  deceased  would  have  executed  the  said 
paper-writing  as  his  last  will  and  testament  had  the 
Bullock,  same  been  completed  even  on  the  next  day,  because 
be  was  a  person  very  changeable,  but  if  it  had 
been  completed  at  the  time  the  deponent  wrote  the 
said  paper-writing,  he  does  not  doubt  that  the  de- 
ceased would  then  have  executed  it/' 
Sarah  Robinson  deposed, 
"  That  some  time  in  February,  1806,  the  testa- 
tor was  taken  ill  of  the  illness  of  which  he  died,  and 
was  confined  to  his  room,  and  very  much  and  al- 
most chiefly  to  his  bed,  from  that  time  till  his  death, 
though  he  was  occasionally  dressed  and  sat  up  a 
little  in  bis  room.  That  one  day  happening  about 
a  fortnight  or  three  weeks  before  Easter  day  next  be- 
fore his  death,  the  deceased  gave  her  a  key  of  a  box 
which  stood  in  his  room,  in  which  he  kept  his  pa- 
pers of  consequence,  and  told  her  to  give  him  there- 
out a  certain  paper,  which  he  described  to  her ;  and 
when  she  had  so  done,  he  told  her  that  it  was  his  will, 
and  desired  her  to  take  notice  of  what  he  was  then 
going  to  do,  and  then  he  run  a  pen  with  ink  through 
bis  name  subscribed  thereto,  and  said,  there,  take 
notice  that  I  have  run  my  pen  through  my  name,  and 
this  will  is  now  no  more.  I  shall  make  a  new  will 
when  Mr.  Lee  can  come.  And  after  he  had  so  can- 
celled his  will,  he  several  times  sent,  (and  among 
others  sent  the  deponent  and  her  daughter)  to  Mr. 
Lee's  bouse  to  enquire  how  be  was,  and  the  answer 
that  was  always  brought  back  was  that  he  was  ex- 
tremely ill,  and  unable  to  get  out,  or  to  that  effect. 
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That  on  Easter  Sunday  he  complained  to  the  depo- 
nent of  having  found  a  great  alteration  in  himself 
for  the  worse,  and  expressed  a  great  anxiety  for  Mr. 
Lee  to  come  to  make  his  will,  and  said  that  he  in- 
tended to  leave  the  deponent  fifty  pounds  a  year, 
and  asked  her  if  she  thought  that  enough,  to  which 
she  answered,  it  was  ;  and  he  said  if  she  thought 
it  was  not  enough  she  should  have  more  ;  and  he 
farther  said,  he  thought  that  he  should  leave  his 
godson,  young  Lynott,  one  of  the  houses  in 
Cushion  Court,  and  that  he  would  leave  something 
to  the  bishop,  meaning  the  Roman  Catholic  bishop, 
the  Rev.  John  Douglas,  for  the  Blind  Charity  in 
St  George's  Fields ;  and  about  six  o'clock  in  the 
evening  of  Easter  Sunday  he  sent  the  deponent  to 
Mr.  Lee's  to  enquire  how  he  was,  and  whether  he 
was  able  to  come  out ;  but  the  answer  was,  that 
Mr.  Lee  was  so  bad  he  was  unable  to  come  out  or 
to  help  himself  to  any  thing;  and  again,  very  late 
in  the  said  evening,  and  also  in  the  evening  fol- 
lowing, the  deceased  sent  the  Rev.  John  Devereux 
to  enquire  how  Mr.  Lee  was,  and  whether  he  was 
tble  to  come  to  him  ;  but  Mr.  Lee  continued  con- 
fined by  indisposition  for  some  weeks,  and  was  not 
able  to  come  to  the  deceased  till  within  a  week  or 
ten  days  before  his  death,  about  which  time  Mr. 
Lee  came  in  a  coach,  and  was  from  thence  assisted 
up  stairs  to  the  deceased's  bed-room  ;  that,  after 
Mr:  Lee  had  left  him,  the  deceased  told  the  depo- 
nent that  he  had  talked  to  Mr.  Lee  so  long,  and  was 
soexhausted,  that  he  could  not  talk  (o  him  any  longer, 
and  that  Mr.  Lee  was  to  come  to  him  the  next  day, 
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1 809.      but  that  he  had  taken  care  of  the  deponent,  or  he  ex- 
Term.      pressed  himself  to  that  effect.  That  the  deceased  e*- 

^v^*/    pecting  Mr.  Lee  daily  to  come  and  finish  his  will  for 
9#         him,  expressed  great  anxiety  at  finding  he  did  not 

^"2^  come,  and  a  messenger  was  sent  every  day,  after  the 
said  day  when  Mr.  Lee  came  as  aforesaid  and  be- 
gan to  make  the  said  will  for  the  deceased,  to  know 
how  Mr.  Lee  was,  or  information  thereof  was  daily 
brought  to  the  deceased's  house  by  the  clerk  or  serv- 
ant of  the  said  Mr.  Lee,  who  used  to  call  to  inquire 
how  he  was.  That,  on  the  Thursday  or  Friday 
next  before  the  day  on  which  the  deceased  died 
(which  happened  on  a  Tuesday,  he  having  become 
extremely  weak  and  low,  and  evidently  near  his  dis- 
solution,) the  deponent  took  occasion  to  mention 
to  the  Rev.  John  Bullock  th^t  he  had  not  signed 
his  will,  and  the  Rev.  John  Bullock  thereupon  re- 
commended that  Mr.  Lee  should  be  sent  to,  and 
the  deponent  thereupon  sent  her  daughter  for  that 
purpose,  who  brought  back  an  answer  that  Mr. 
Lee  was  too  ill  to  come  out,  and  Mr.  Lee  did  not 
come  till  Saturday,  the  10th  of  May,  and  he  was  then 
shewn  into  the  deceased's  bed-roonp,  but  he  was 
then  so  exhausted  and  weak,  that,  though  he  was 
spoken  to,  and  understood  what  was  said,  he  was  un- 
able scarcely  to  give  any  answer,  and  it  was  there- 
forejudged  improper  to  proceed  with  his  will,  and 
he  continued  in  that  state  all  that  day,  and  on  the. 
next  he  became  speechless,  and  so  continued  till  he 
died  on  the  thirteenth  of  the  said  month  of  May, 
(being  Tuesday)  without  having  bad  sufficient  ca- 
pacity of  mind  to  complete  his  aforesaid  will.M 


"3 


FRKROGATIYE  COUHT  OP  CAKTttBURY.    .  ?! 

Mart  Ami  Robihson,  (the  daughter  of  the  pre-       1*00. 
ceding  witness,)  deposed,  That. 

fC  That  about  noon   on  Thursday  the  8th  of    v-^v-V 
May,  her  mother  told  her  to  go  to  Mr.  Lee's  house         "dl)1 
and  to  inform  him  that  the  Rev.  Mr.  Bullock  wished    Buixocx; 
him  to  come  to  the  deceased's  house  immediately  if 
he  was  able  to  come  oat,  but  did  not  say  for  what 
parpose  he  was  wanted ;  accordingly  she  delivered 
this  message  to  Mrs.  Lee,  who  returned  for  answer 
that  Mr.  Lee  was  very  ill  and  nnabie  to  come  out 

"  This  witness  spoke  also  to  Mr.  Lee's  coming 
on  the  KHb,  and  remaining  a  very  short  time  in  th* 
bed-chamber  of  the  deceased,  and  added  that  the 
deceased  was  daring  that  day  in  a  Very  weak  and1 
exhausted  state,  notwithstanding  which  he  did  in 
the  coarse  of  that  day  speak  to  the  depoitont  about- 
some  money  he  wished  her  to  carry  to  the  banker*,* 
which  she  accordingly  did." 

Jonif  Lyhott  deposed, 

To  the  deceased's  having  sent  to  him  during  hi* 
fast  illness  to  ask  him  to  be  orte  of  his  executors, 
and  to  his  telling  him  that  he  had  given  instruc- 
tions for  the  making  of  his  will,  add  that  he  in- ' 
tended  to  invest  a  sum  of  money  in  die  name  of 
the  trustees  for  the  use  of  the  Roman  Gttholie 
College. 

Dorothv  Lynott,  (wife  of  the  preceding  wit- 
ness,) deposed, 

To  the  deceased's  expressing  to  her  his  wish 
that  her  husband  should  be  one  of  his  etectitors, 
to  his  telling  her  that  be  had  taken  care  of  her  little 
boy,  to  whom  he  was  godfather,  and  to  the  great 
anxiety  the  deceased  testified  for  several  days  pre- 
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1800.      ceding  his  death  to  see  Mr.  Lee  for  the  purpose  of 
Term.      finishing  his  will. 

Swabey  and  Adams  for  the  next  of  km. 

Arnold  and  Daubeny  contra. 
Bullock,        Judgment. 

Sir  John  Nicholl. 

The  question  is  whether  this  paper  can  be  esta- 
blished upon  this  evidence  ?  it  contains  mere  in- 
structions ;  it  is  not  complete  even  as  a  paper  of 
instructions,  for  they  are  only  a  part  of  the  in- 
tended disposition.  Such  a  paper,  however, 
might  be  established  by  circumstances;  but  for 
this  two  points  are  absolutely  necessary.  First, 
the  Court  must  be  completely  satisfied  that  the  de- 
ceased bad  finally  decided  to  give  these  legacies. 
Secondly,  that  he  never  abandoned  that  intention, 
but  was  only  prevented  by  the  act  of  God  from 
proceeding  to  the  completion  of  his  will. 

If  the  instructions  had  been  completed,  and  the 
drawer  only  dismissed  to  prepare  a  more  regular 
will  from  them,  that  would  be  an  act  preparatory 
to  execution  and  a  confirmation  of  his  intentions, 
and  consequently  would  stand  on'  stronger  grounds 
than  this  case  where  the  instructions  have  only 
been  proceeded  in  in  part,  and  the  drawer  is  to 
return  for  the  purpose  of  receiving  further  in- 
structions ;  for  here  the  whole  matter  lies  open  to 
the  re-consideration  and  revision  of  the  deceased. 
The  perusal  of  the  former  part,  and  the  considera- 
tion of  other  bequests,  might  naturally  enough  in- 
duce a  change  in  the  legacies.  Unless  therefore 
there  was  the  strongest  possible  evidence  that  the 
intention  of  the  deceased,  as  far  as  it  went,  was 
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fixed,  the  Court  would  not  grant  probate  of  a  pa-      JJHM). 

per  of  this  description.     Again,  when  the  deceased      Term. 

stops  in  the  middle,  it  is  a  presumption  that  he 

did  not  intend  to  proceed  to  execution  ;  for  it  is 

never  to  be  forgotten  that  the  strong  presumption   Bullock, 

of  law  is  against  a  paper  of  this  nature,  and  the 

onus  proband!  lies  on  thbse  who  set  it  up  to  shew, 

on  the  one  hand,  the  full  and  entire  determination 

of  mind  on  the  part  of  the  deceased,  and,  on  the 

other,  the  inevitable  incapacity  which  prevented 

him  from  executing  it. 

Does  the  evidence  in  the  present  case  satisfy 
these  demands  ?  Mr.  Lee,  the  drawer  of  the  in* 
structions,  was  the  confidential  attorney  of  the  de- 
ceased ;  his  impressions  therefore  will  have  great 
weight  in  forming  the  opinion  of  the  Court;  ac- 
cording to  his  testimony,  the  anxiety  of  the  de- 
ceased was  not  strong,  his  heart  was  not  in  the  trans* 
action  when  Lee  went  to  him  on  the  6th  of  May, 
the  deceased  commenced  a  conversation  on  other 
subjects,  and  made  no  allusion  to  his  will  till  Mr. 
Lee  directed  his  attention  to  that  topic. 

The  two  Robinsons  and  the  two  Lynotts  indeed 
sty  that  the  deceased  expressed  great  anxiety  for  , 

the  arrival  of  Lee ;  but  it  is  to  be  observed  that 
these  witnesses  are  disappointed  persons,  to  whom 
the  deceased  had  always  held  out  hopes  of  legacies; 
their  evidence  therefore  is  to  be  received  with  cau- 
tion ;  though  there  is  no  imputation  against  them 
that  they  speak  corruptly,  yet  they  naturally  speak 
under  a  bias.  Mr.  Lee  is  not  certain  as  to  read* 
ing  over  the  paper  to  him,  he  only  thinks  he  did  ; 
he  says  the  deceased  hesitated  as  to  the  disposi- 
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1809.  tion  of  his  residue,  as  to  a  bequest  to  bis  execu* 
Term,  tor,  and  also  as  to  whether  be  should  give  any 
further  legacies.  The  conclusion  of  the  instruc- 
tions was  postponed,  not  because  he  was  exhaust-* 
Bjplloc*,  ed,  but  because  be  had  not  fully  made  up  his 
mind.  This  happened  on  the  6th  of  May  ;  Mr. 
Lee  received  no  message  again  till  the  10th,  or  he 
should  have  repeated  his  visit ;  and  during  the  in- 
terval the  deceased  was  perfectly  in  a  state  to  have 
proceeded  with  his  wiU. 

The  two  Robinsons  and  two  Lynetts  say  that 
the  deceased  was  exceedingly  anxious  to  complete 
his  will,  that  repeated  messages  were  sent  to  Mr. 
Lee,  but  that  th4  answer  returned  to  them  was 
that  he  was  laid  up  with  illness,  and  unable  to 
come ;  but  all  this  is  at  complete  variance  with  the 
evidence  of  Mr.  Lee  himself,  who  says  he  was  not 
ill>  and  that  he  should  certainly  have  gone  to  the 
deceased  had  he  received  any  message  to  that 
effect. 

When  this  inconsistent  evidence  is  produced  by> 
the  party  setting  up  the  paper,  on  what  has  the 
Court  to  rely  ?  Upon  the  fact  undoubtedly  that  for 
four  days,  though  the  deceased  continued,  perfectly 
capable,  no  further  progress  was  made  in  this  will! 
On  the  10th  Mr.  Lee  received  a  message  as  from 
the  deceased,  and  going  to  him  was  informed  by 
his  brother,  in  reply  to  a  question  he  put  to  him,, 
that  the  deceased  was  sufficiently  in  a  state  of  ca- 
pacity to  proceed ;  this  is  material  to  shew  capacity, 
as  the  brother  could  have  no  motive  for  represent- 
ing him  to  be  in  a  better  state  than  he  really  Was, 
for  his  interests  would  most  probably  bme  been 
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affected  by  any  will.  The  deceased  is  not  insensi-  1809. 
We,  he  attended  to  the  information  given  him  of  Term. 
Mr.  Lee's  coming,  he  turns  round  and  looks  at  him 
but  says  nothing;  when  Mr.  Lee  questions  him 
about  his  will  he  is  not  unmindful  of  it,  but  he  Bullock, 
turns  away  bis  head,  which  Mr.  Lee  attributes  not  c# 
to  incapacity  but  to  dislike  to  proceed. 

The  other  witnesses  attempt  to  account  for  this 
behaviour  by  representing  him  to  be  in  an  exhaust- 
ed state ;  but,  nevertheless,  one  of  them  mentions 
a  fact  which  shews  that  he  was  capable  of  an  act 
of  business,  namely,  that  on  that  day  he  had  givea 
her  money  to  carry  to  his  bankers. 

Here  then  is  not  only  an  omission,  but  a  direct 
refusal  to  complete  tbis  paper ;  how  is  it  possible 
for  the  Court  to  support  it  ?  how  can  the  Court 
say  that  thus  far  at  all  events  the  deceased  had  de- 
cided to  dispose  of  his  property  ?  Further,  if  these 
legacies  were  supported  by  the  uniform  dispositions 
of  former  wills,  some  weight  might  be  attributed 
to  this  circumstance;  but  it  is  not  so,  not  one  of 
the  bequests  is  precisely  the  same  in  the  former 
wills ;  they  are  not  supported  even  by  the  more  re* 
cent  declaration  deposed  to  by  Sarah  Robinson, 
giving  her  full  and  entire  credit  for  the  accuracy  of 
these  declajptions. 

The  character  of  the  deceased  has  been  adverted 
to ;  and,  if  he  had  been  a  person  uniform,  steady, 
and  invariable,  in  his  habits,  some  reliance  might 
have  been  placed  on  this  ;  but  the  reverse  appears 
to  have  been  the  fact,  without  relying  on  the  de- 
claration spoken  to  by  Sarah  Robinson  that  the 
deceased  was  such  a  shuttle-cock  that  he  promised 


LHvuutux 

v. 


►  CASKS  DETERMINED  IN  THE 

\*?*»  her  one  moment  what  he  would  not  do  another, 
thm*  it  appears  from  the  more  satisfactory  evidence  of 
Mr.  Lee  that  he  was  a  person  of  a  very  changea- 
ble mind.  How  then  can  the  Court  say  that  he 
ifcw-oc*,  had  not  departed  from  his  intention  ;  but  that  his 
fixed  mind  and  will  went  along  with  this  paper? 
la  the  very  course  of  giving  these  instructions  there 
are  important  fluctuations  of  intention. 

From  such  circumstances  the  Court  could  hardly 
establish  any  paper  which  had  not  received  formal 
execution,  without  great  danger  of  injuring  the 
rights  of  the  next  of  kin,  to  whom,  it  must  be  re- 
membered,  the  law  gives  the  property  if  there  is 
no  testamentary  disposition. 

In  this  case,  where  there  are  only  a  few  first  in- 
structions, and  they  are  not  conformable  to  any 
former  dispositions,  nor  precisely  supported  by 
any  recent  declarations,  where  they  receive  no 
partial  approbation  and  confirmation  as  far  as 
they  go,  the  deceased  stopping  from  not  having 
made  up  his  mind  as  to  the  rest  of  his  will,  making 
no  further  appointment  with  the  drawer,  and  living 
five  days  without  any  further  act,  and  when  the 
drawer  did  attend  him  afterwards  declining  to  pro- 
ceed* the  Court  can  have  no  difficulty  in  deciding 
against  this  paper,  and  in  decreeing  the  adminis- 
tration to  the  Brother  and  next  of  kin  of  the  de- 
ceased. 


•^ 
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HIGH  COURT  OP  DELEGATES.  Delate* 

1810. 

Deyereux  v.  Bullock. 


An  appeal  was  interposed  to  the  High  Court  of 
Delegates,  from  the  sentence  of  the  Prerogative 
Court. 

The  cause  came  on  for  hearing  on  the  same  evi-      May  ti. 
dence  as  in  the  Court  below,   before  the  Judges 
Delegates,  viz. 

Sir  Alan  Chambre,  one  of  the  Justices  of  the 

Court  of  Common  Pleas. 
Sir  Robert  Graham,  one  of  the  Barons  of  the 

Court  of  Exchequer. 
Sir  John  Bailey,  one  of  the  Justices  of  the 

Court  of  King's  Bench. 
Doctors  Burnaby, 
Jenner, 
Phillimore,  ■ 

and 
Edwards. 


The  sentence  of  the  Prerogative  Court  was  af-      Hay  ti. 
firmed ;  but  the  Delegates  gave  no  costs. 
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1809. 

T^m.  Beaumont  v.  Perkins. 

April  16. 

An  article  of    A  NN  Perkins  was  the  testatrix;  her  will  bore 

an  allegation 

pleading  com-  date    December  9,    1807,    and  was  opposed  by 

parison  of 

Land-writing    Charles  Beaumont  an  executor  under  a  former  will ; 

by  persons  who  „  .      ,       ,.  .     .  - 

had  seen  the  an  allegation  was  given  in  by  him,  consisting  of 
writeTand  fourteen  articles,  the  last  of  which  only  was  ob- 
ffl?ner8e,,f  jectedto.    It  pleaded, 

hand-writing 
who  had  not 

^Mfnwrite,  C(  That  the  name^  Ann  pertjng^  subscribed 

"  to  the  pretended  last  will  and  testament  of 
€€  Mr.  Perkins,  the  party  deceased,  dated 
"  9th  of  December  1807,  is  not  the  hand- 
"  writing  of  the  said  Ann  Perkins,  and  it 
"  is  well  known  or  believed  not  to  be  of  her 
"  hand-writing  by  divers  persons  of  good 
"  credit  and  reputation,  who  have  frequently 
(C  seen  her  write  and  subscribe  her  name,  and 
"  are  thereby  become  well  acquainted  with 
€S  her  manner  and  character  of  hand-writing 
"  and  subscription,  and  that  by  a  comparison 
"  of  the  said  names  Ann  Perkins  subscribed 
"  to  the  pretended  last  will  and  testament  of 
"  the  deceased  with  the  names  Ann  Perkins 
"  set  and  subscribed  by  the  said  Ann  Perkins 
"  to  the  wills  respectively  bearing  date  the 
"  24th  of  May  1803,  28th  of  October  1805, 
"  and  the  15th  of  November  1806,  and  also 
"  with  the  letter  written  by  the  deceased  as 
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pleaded  in  the  5th  and  6th  articles  of  this       i*». 
allegation,  and  with  the  letter  of  attorney      Term. 


Beaumont 

v. 


"  pleaded  in  the  10th  article  of  this  allega- 

"  tion  ;  it  evidently  appears  to  persons  judges 

"  of  hand-writing  and  folly  competent  to  form    Perkins. 

"  an  opinion  thereof  that  the  said  names  Ann 

"  Perkins  set  and  subscribed  to  the  aforesaid 

"  pleaded  last  will  and  testament  are  not  of 

"  the  hand-writing  of  the  same  person  who  so 

"  subscribed  the  said  wills  of  the  deceased 

"  bearing  date  as  aforesaid  and  mentioned  in 

"  this  allegation  and  wrote  the  said  letter  and 

4t  subscribed  the  letter  of  attorney  as  herein- 

*'  mentioned/9 

Arnold  and  Edwards  against  the  admission  of 
this  article. 

The  depositions  of  persons  skilled  in  hand-writ- 
ing who  are  to  judge  of  the  signature  of  this  will 
by  a  comparison  of  it  with  other  signatures  of  the 
deceased  cannot  be  considered  as  evidence,  because 
they  would  be  evidence  of  opinion  only  and  not  of 
facts.  We  know  by  tradition  in  the  Ecclesiastical 
Courts,  that  when  the  Court  has  found  it  neces- 
sary to  form  an  opinion  as  to  hand-writing,  it  has, 
for  the  purpose  of  assisting  its  own  judgment,  in- 
voked the  aid  of  the  registrars  of  this  and  of  other 
Courts ;  a  mode  infinitely  preferable  to  the  one 
proposed  in  this  plea,  because  the  registrars,  from 
their  office,  may  be  supposed  to  be  conversant  in 
band-writing ;  and  their  opinion  thus  taken  will 
not  assume  the  character  of  evidence.  True  it  is 
that  evidence  of  this  description  has  been  admitted 

3 
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i**.      ^  ia  i)^  0^  jf  jtriUy  v.  /foett  (a),   but  it  wa» 
TV^.      hdd  ctuderi  to  Tcry  little  weight ;   at  all  events 


"it  is  that  wfcstfc  cannot  weigh  against  other  evi- 
fc*^w  «nw :  a»4>  if  it  b  not  to  be  considered  as  en- 
Fiaia*a».  turafc  iawbusaiMe,  still  the  Court  will  not  receive 
it  vfcete  it  has  other  proofs,  from  which  it  can 
intact  its  conclusions ;  or  in  any  case  where  it  is 
Mtdbaahtely  necessary.  Here  there  is  no  neces- 
sity ;  because  it  is  directly  pleaded  in  a  preceding 

{*)  Ai%  v.  Rtvdt,  Prerog.  38th  Ju/jr,  1703. 

la  the  10th  article  of  an  allegation,  it  was  pleaded,  "  that 
a  faper  of  instructions  exhibited  in  the  cause  was,  in  the  opi- 
Miaa  of  persons  skilled  in  handwriting,  written  in  a  studied 
aad  imbricated  hand,  and  not  in  the  natural  hand  of  any  per- 
ato,  kc  and  also  that  it  appeared  to  be  written  by  the  same 
person  who  had  written  the  memorandum  at  the  bottom  of  the 
paper." 

This  was  objected  to,  as  extending  the  doctrine  of  compari- 
son of  handwriting  farther  than  it  had  yet  been  carried,  yiz. 
to  produce  e?idence  to  shew  that  it  could  not  be  the  handwrit- 
ing of  any  person  whate?er.  ' 

Judgment. 

Sir  William  Wynne. 

I  do  not  think  so ;  I  concei? e  it  possible  for  persons  con?er» 
sant  in  handwriting  to  distinguish  a  studied  from  a  real  baud, 
and  to  give  a  satisfactory  opinion  on  such  a  point.  Comparison 
of  hand  has  always  been  admitted  in  the  Ecclesiastical  Courts 
in  different  ways  ;  the  old  way  was  to  refer  it  to  the  officers^of 
the  Court ;  in  White  v.  Terry  and  Longmore,  before  Sir  George 
Hay,  in  1774,  the  Court  referred  to  the  deputy  registrars  of 
the  Admiralty  and  the  Consistory  of  London  for  their  opinion 
as  to  handwriting. 

It  is  observable  also  that  it  has  been  admitted  in  this  very 
cause  in  the  Court  of  Ring's  Bench;  but  this  Court  does  not 
want  such  a  precedent. 

The  article  was  admitted. 


-\ 
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article  that  the  name  subscribed  to  the  will  is  not  in      i809* 
the  handwriting  of  the  deceased,  and  thus  the  at-       Term. 
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tention  of  the  Court  is  directly  called  to  the  fact, 
and  it  may  be  proved  by  witnesses. 

Adams  and  Jenner  contra.  Perkins. 

The  objection  taken  that  this  article  docs  not 
plead  a  fact,  but  opinion  as  to  a  fact,  would  apply 
to  all  evidence  of  handwriting,  which  at  any  time 
is  only  the  evidence  of  opinion  and  belief;  for, 
where  witnesses  speak  to  their  knowledge  of  the 
handwriting  of  any  person  from  having  seen  him 
write  on  a  former  occasion,  they  only  speak  to 
their  opinion  founded  on  that  fact.  It  has  always 
been  the  practice  of  the  Ecclesiastical  Courts  to 
admit  this  species  of  evidence.  Riley  v.  Rivett  is 
not  the  only  case ;  the  same  point  was  decided  in 
Hemett  v.  Moore  and  in  many  others. 

Persons,  whose  business  renders  them  conversant 
with  handwriting,  and  who  are  consequently  in  the 
habit  of  applying  their  attention  frequently  and  with 
great  particularity  to  the  subject,  can  form  a  more 
satisfactory  opinion  as  to  the  similitude  or  dissimili- 
lode  of  handwriting  than  either  the  Court  or  the  re- 
gistrars, and  may  materially  assist  in  relieving  the 
Court  from  much  painful  responsibility. 

Judgment.        , 

Sir  John  Nicholl. 

I  do  not  understand  that  any  objection  has  been 
taken  to  the  first  part  of  this  article ;  but  only  to 
that  part  of  it  which  pleads  that,  on  a  comparison 
of  the  subscription  to  this  will  with  the  deceased's 
subscription  to  other  wills  and  to  a  power  of  attor- 
ney, it  appears  to  judges  of  handwriting  not  to  be 

vol.  r.  g 
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tlie  subscription  of  the  same  person :  and  this  is 
introduced  for  the  purpose  of  laying  before  the 
Court  the  opinion  of  persons  skilled  in  compa- 
rison of  liandwriting. 

The  question  is  not  what  the  effect  of  this  evi- 
dence may  be,  but  whether  it  is  admissible  ?  It  is 
not  denied  that  such  evidence  has  been  admitted  ; 
indeed  no  case  has  been  suggested  on  which  it  has 
ever  been  rejected ;  the  Court  is  not  at  liberty  to 
refuse  it  from  any  present  opinion  it  may  entertain 
of  the  little  effect  it  may  ultimately  produce  ;  one 
sees  no  ground  for  rejecting  absolutely  evidence  of 
this  sort  It  has  been  truly  said  that  all  evidence 
of  handwriting  is  evidence  of  opinion ;  if  a  person 
has  seen  another  write  twenty  years  ago,  he  can 
only  form  his  belief  as  to  his  writing  by  a  compa- 
rison with  what  he  once  saw :  what  is  this  but  evi- 
dence of  opinion  ?  it  is  not  suggested  that  the  com- 
parison should  not  be  made,  but  it  is  said  the  Court 
may  make  it ;  the  Court,  however,  may  not  feel 
itself  competent  to  the  task ;  to  this  it  is  replied 
that  then  it  may  refer  the  matter  to  registrars  as 
was  done  in  the  case  of  Heath  v.  Watts  (&) ;  but, 

(b)  Heath  r.  Watts.    Prerog.  June  27,  1798. 

Fire  wituestes  were  examined  to  handwriting ;  two  (and  one 
of  these  a  clerk  at  the  Bank,)  deposed  that  they  believed  the 
signature  of  the  will  was  not  in  the  handwriting  of  the  de- 
ceased, one  believed  it  to  be  his  handwriting,  and  two  could 
form  no  opinion  on  the  subject. 

The  Court  directed  the  deputy  registrars  of  the  Admiralty, 
the  Arches,  and  of  the  Prerogative  Courts,  to  inspect  several 
signatures  of  the  deceased,  and  also  two  exhibits  of  considera- 
ble length  in  his  handwriting  which  had  been  produced  in  the 
and  to  compare  them  with  the  signature  to  the  will,  and 
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what  is  this  but  evidence  of  comparison  and 
opinion  ? 

In  other  Courts  resort  is  often  had  to  the  evi- 
dence of  persons  skilled  in  any  particular  art ;  I 
see  no  ground  for  rejecting  this ;  in  general  there 
is  better  evidence  than  that  of  handwriting  on 
which  the  Court  can  form  its  opinion ;  but  it  may 
be  adminicular  to  that  evidence. 

The  instruments  by  which  the  comparison  is  to 
be  made  must  be  very  strictly  proved. 

The  article  was  admitted. 
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to  report  their  opinion  after  such  comparison ;  which  they  ac- 
cordingly did,  and  reported  that  they  had  examined  very  many 
signatures  (?iz.  45)  of  the  deceased  in  the  books  of  the  Bank, 
and  were  of  opinion  that  neither  those  signatures  nor  the  two 
exhibits  before  the  Court  were  written  by  the  same  person  who 
had  signed  the  will. 


In  the  goods  of  CHARLES  JAMES  NAPIER, 
Esq.  heretofore  supposed  to  be  dead. 

In  the  month  of  February  last  probate  of  the  last 
will  and  testament  of  Charles  James  Napier,  Esq. 
was  granted  to  Richard  Napier,  Esq.  as  the  brother 
and  sole  executor  named  in  the  said  will,  Richard 
Napier  having  first  made  an  affidavit  in  which  he 
deposed  that  he  had  received  intelligence,  which 
he  believed  to  be  correct,   that  the  said  Charles 

«2 
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1800.  James  Napier  had  been  (a)  killed  in  an  engage- 
Term,  ment  with  his  majesty's  enemies  at  Corunna  (a)  in 
Spain,  on  the  16th  of  January  last. 

On  this  day,  Bogg,  proctor  for  Richard  Napier, 
on  the  behalf  of  his  party,  voluntarily  brought  in 
and  left  in  the  registry  of  the  Court  the  said  pro- 
bate ;  and  the  Judge,  on  the  motion  of  counsel, 
by  an  interlocutory  decree,  revoked  the  probate  so 
as  aforesaid  granted  in  error,  and  declared  the 
same  to  be  null  and  void  to  all  intents  and  purposes 
whatsoever  in  the  law.  At  the  same  time  Charles 
James  Napier  appeared  personally  ;  and  the  judge, 
at  his  petition,  decreed  the  original  will  together 
with  the  probate,  being  first  cancelled,  to  be  de- 
livered out  of  tfoe  registry  to  him  or  the  said  Bogg 
for  his  use. 

(a)  He  was  left  for  dead  on  the  field  of  battle ;  and  reported 
in  the  dispatches  of  Sir  John  Hope  to  be  amongst  the  number 
of  the  slain. 

See  London  Gazette,  Jan.  24,  1809. 


1809. 
?£*!**  White  v.  Driver. 

germ* 
July  3. 

A.lo^u.illlter  Elizabeth  Manning  died  on  the  26th  of  Jann- 
ary,  1805,  at  the  house  of  Mr.  Driver,  at  Chad* 
well,  in  Essex;  the  only  relations  who  survived  her 
were  two  sisters  and  a  nephew  and  niece,  the 
children  of  a  deceased  brother :  her  will  bore  date 
the  day  immediately  preceding  her  death ;  her  pro- 
is- 
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perty  was  bequeathed  in  thirds,  one  third  to  the      JL®P?# 
nephew,  another  to  the  niece,  and  the  remaining      Term. 


White 

9. 


third  to  their  mother  the  widow  of  her  brother, 
who  since    his  death  had  intermarried  with  Mr. 
Driver.     The  will  purported  to  be  signed  and  ex-     D»ivkr« 
ecuted  in  the  presence  of  three  witnesses. 

The  two  sisters  impeached  the  validity  of  this 
instrument  on  the  ground  of  the  insanity  of  the 
testatrix. 

Many  witnesses  were  examined  who  deposed  to 
the  childish  and  extravagant  conduct  of  the  de- 
ceased at  several  periods  of  her  life.     In  1801,  she 
had  been  found  in  the  parish  of  St.  John's,  Hack- 
ney, and  taken  to  the  workhouse  there  where  she  had 
been  confined  several  weeks  and  treated  as  an  in* 
sane  person.     It  was  in  evidence  also  that  in  Dec. 
1804,  the  persons  who  resided  in  the  immediate 
neighbourhood  of    Peacock  Street,    Kennington 
Road,    where  she  and  a  sister  (who  was  in  the 
same  weak  and  insane  state  as  the  testatrix,)  then 
lived,  considering  themselves  and  their  property  in 
danger  of  fire  from  the  incapacity  and  childishness 
of  these  two  women,    lodged  a  complaint  against 
them  to  the  parish  officers,  who  on  the   17th  of 
November  conveyed  them  both  to  the  workhouse 
at  Newington. 
MaAy  Crossland  deposed. 
"  That  during  the  time  the  party  deceased  re- 
u  mained  under  her  care,   viz.  from  the  VI th  of 
"  December,  1804,  to  the  2\st  of  January,  1805, 
"  she  was  constantly  treated  by  her  and  her  assist- 
"  ants  as  an  insane  or  mad  person,  that  she  behav- 
"  ed  with  so  much  violence  as  to  render  it  neces- 
^  nry  for  a  straight  waistcoat  to  be  put  upon  her/' 
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*s°?*      This  witness  also  expressed  her  belief,    "   that, 

Term.      "  from  the  weak  and  childish  state  of  the  deceased, 

v^v-^/     "  she  was  not  on  the  21st  of  January  1805  capa- 

v.         "  ble  of  knowing  with  whom  or  where  she  wag 

Driver.     «  going,  and  that  she  was  wholly  incapable  of  un- 

"  derstanding  any  question  that  might  be  put  to 

"  her  by  any  person  whatsoever." 

On  the  other  side. 

Leonard  Lazenby,  a  clerk  in  the  Bank,  deposed, 
"  That,  on  the  21st  of  January,  1805,  the  de- 
"  ceased  came  to  him  at  the  Bank  for  some  money 
"  which  she  had  left  at  three  different  times  in  his 
"  hands,  having  said  that  she  would  come  to  him 
"  again  respecting  the  laying  out  of  the  same  for 
"  her ;  but,  as  he  understood,  she  had  been  pre- 
"  vented  by  illness  from  so  doing ;  she  was  ac- 
€t  companied  by  Mrs.  Driver  and  a  young  woman ; 
"  she  looked  as  if  she  had  been  very  ill  which  she 
"  said  she  had  been,  and  she  told  the  deponent  she 
"  wanted  her  money  as  she  was  going  into  Essex 
"  with  her  relations  to  try  if  she  could  get  better ; 
"  he  gave  her  a  draft  for  £40,  being  the  exact 
"  sum  due  to  her,  which  is  dated  the  21st  of  Ja- 
"  nuary,  and  it  was  duly  presented  and  paid ;  she 
"  appeared  to  him  of  perfect  sound  mind,  other- 
"  wise  he  would  not  have  paid  her  the  money/' 
Mr.  Williams,  the  curate  qfChadwell,  deposed, 
"  That  on  the  23d  of  January,  1805,  he  was 
"  sent  for  to  administer  the  sacrament  to  the  de- 
t(  ceased,  and  to  pray  by  her,  that  he  saw  her 
<c  daily  from  that  time  till  her  death,  and  that  he 
"  recommended  to  her  to  settle  her  worldly  affairs 
"  and  make  her  will" 
The  apothecary  who  attended  her  during  her 
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last  illness,  the  attorney  who  drew  the  will,  and  the       i  soo. 
three  witnesses  who  attested  the  execution  of  it,       Term! 


White 

v. 


all  deposed  strongly  to  her  capacity. 

Arnold  and  Swabey  for  the  Executors,   con- 
tended that  the  deceased  had  a  testamentary  capa-     Drives. 
city  at  the  period  when  the  will  was  executed,  and 
they  cited  the  case  of  Cartwright  r.  Cartwright.(a) 
Deleg.  1795. 

Jenner  and  PhiUimore  for  the  sisters,  insisted 
that  the  proof  was  not  equal  to  the  exigencies  of 
the  case,  that  insanity  having  been  established  the 
hw  imposed  npon  the  adverse  party  the  burthen  of 
proving  a  lucid  interval  by  the  clearest  and  most 
incontrovertible  evidence.  They  laid  stress  on  the 
character  and  quality  of  the  deceased's  mind, 
whkh  in  its  best  days  was  weak  and  feeble  and  of 
so  inferior  a  cast  that  after  it  became  entirely  worn 
out  and  exhausted  there  could  be  but  little  proba-  . 
bility  that  it  should  again  ever  recover  the  use  of 
its  rational  powers. 
Judgment.  TYimtp 

Sir  John  Nicholl,  j^  ^ 

(after  recapitulating  the  evidence.) 
The  evidence  in  this  case  sufficiently  establishes 
that  the  deceased  had  been  at  times  subject  to  in- 
sanity for  several  years  preceding  her  death,  and 
even  down  to  the  21st  of  January  1805,  only  four 
days  prior  to  the  execution  of  the  will  in  question ; 
bat  it  does  not  appear  that  the  disorder  was  uni- 
form, or  always  attacked  her  with  an  equal  degree 
of  violence ;  she  was  at  large  the  greater  part  of 

(«)  See  the  next  c*s6w 
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her  life,  and  had  the  management  and  dominion  of 
herself  and  her  actions.  She  seems  to  have  had 
violent  accessions  of  the  disorder  in  the  years  1793 
and  1794,  in  1801,  and  again  in  1804 ;  the  evi- 
dence, however,  does  not  preclude  the  proof  of 
lucid  intervals,  although  it  raises  a  strong  presump- 
tion against  sanity :  for  I  agree  with  the  counsel 
for  the  next  of  kin  that,  wherever  previous  insanity 
is  proved,  the  burthen  of  proof  is  shifted,  and  it 
lies  on  those  who  set  up  the  will  to  adduce  satisfac- 
tory proof  of  sanity  at  the  time  the  act  was  done. 

It  is  scarcely  possible  indeed  to  be  too  strongly 
impressed  with  the  great  degree  of  caution  neces- 
sary to  be  observed  in  examining  the  proof  of  a 
lucid  interval ;  but  the  law  recognises  acts  done 
during  such  an  interval  as  valid,  and  the  law  must 
not  be  defeated  by  any  overstrained  demands  of 
the  proof  of  the  fact. 

In  this  case  the  deceased  had  been  subject  not 
only  to  eccentricities  but  to  delusion  and  derange- 
ment at  different  periods  for  several  years,  but  it 
was  not  continuous ;  she  was  not  under  confine- 
ment ;  she  managed  her  own  affairs ;  she  earned 
her  own  livelihood ;  when  she  came  out  of  the 
workhouse  on  the  21st  of  January  she  acted  im- 
mediately, and  continued  to  act  from  that  moment 
till  her  death,  as  a  sane  and  rational  person.  There 
is  no  indication  of  any  fraud  or  circumvention  in 
procuring  this  will,  or  even  in  suggesting  it  to  her; 
-  a  desire  to  make  a  will  is  not  with  her  an  insane 
topic  ;  it  is  recommended  very  properly  to  her  by 
the  clergyman  who  was  sent  for  to  pray  by  her, 
and  the  intention  of  making  it  was  first  communi- 
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cated  by  the  deceased  to  an  old  acquaintance  of       180^- 
here  of  the  name  of  Turner ;  the  utmost  possible       Term. 


White 


precaution  was  used  by  Turner  in  carrying  her 

wishes  into  effect,  by  securing  the  attendance  of 

an  attorney,  two  medical  gentlemen,  and  the  cler-     Driver. 

gyman. 

The  deceased  herself  declares  and  directs  the 
disposition  of  her  property  :  the  disposition  itself 
is  neither  insane  nor  unnatural ;  two  thirds  are 
left  to  the  children  of  a  deceased  brother,  and  the 
remaining  third  to  his  widow  and  her  second  hus- 
band, and  these  two  persons  are  appointed  her  ex- 
ecutors :  her  sisters,  it  is  true,  are  excluded  ;  but 
they  were  both  married,  and  possibly  had  no  great 
claims  on  her. 

The  Court  has  the  concurrent  opinion  of  these 
several  persons,  viz.  Mr.  Turner  the  deceased 
friend,  Mr.  Williams  the  clergyman,  the  solicitor, 
the  two  apothecaries,  and  the  nurse,  and  that  too 
with  all  their  suspicions  awakened,  and  their  vigi- 
lant observation  called  forth  that  the  deceased  was 
perfectly  sane  and  rational  throughout  the  whole 
period  of  the  transaction  ;  some  of  them  also  prove 
that  she  was  equally  sane  and  rational  a  day  or 
two  before,  and  continued  so  till  her  death  on  the 
subsequent  day. 

Notwithstanding,  therefore,  all  the  jealousy 
which  the  Court  should  feel  as  to  the  act  of  a  per- 
son once  proved  to  have  been  insane,  still  under 
this  evidence  it  is  impossible  not  to  concur  with 
these  witnesses  in  opinion  that  the  deceased  was  of 
sound  mind ;  and,  consequently,  I  am  bound  to 
pronounce  for  the  validity  of  her  will. 
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Hilary      Dame  Byzantia  Clerk  e,  heretofore  Cartwrigmt> 
Term,         anj  Cartwright  v.  Cartwright  and  others. (a) 

Feb.  23.  v    ' 

A  lucid  in-  JUDGMENT. 

tcrval  esta- 
blished. Sir  William  Wynne. 

The  question  in  this  cause  arises  upon  the  will 
of  Mrs.  Armyne  Cartwright  deceased,  which  has 
been  opposed  and  propounded  on  behalf  of  the 
contending  parties. 

The  will  is  on  all  sides  admitted  to  be  in  the 
handwriting  of  the  deceased ;  and  it  is  in  these 
words. 

"  Wigmore  Street,  August  14,  1775.  I 
"  leave  all  my  fortune  to  my  nieces,  the 
"  daughters  of  my  late  brother  Thomas  Cart- 
"  wright,  Esq.  except  £100  each  to  my  ex- 
"  ecutors,  and  one  year's  wages  to  my  serv- 
"  ants  and  mourning.  I  appoint  Mrs.  Mary 
u  Catherine  Cartwright  my  nieces*  mother, 
u  and  Thomas    George    Skip  with.,    Esq.   of 

(a)  The  Editor  esteems  himself  singularly  fortunate  in  being 
enabled  to  lay  before  his  readers  a1  full  and  correct  report  of  the 
judgment  of  the  Court  of  Prerogativein  this  remarkable  case  3  the 
high  authority  of  the  decision,  and  the  frequent  reference  which 
is  made  to  it  in  the  Court  of  Probate,  will,  he  apprehends,  ren- 
der such  a  report  extremely  valuable ;  and  he  trusts  he  shall  be 
justified  in  having  thought  it  more  advfseaole  to  insert  it  in  this 
place,  though  m  violation  of  chronological  arrangement,  than  to 
have  printed  it  separately  in  an  appendbt. 
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"  Newbold  Revel  in  Warwickshire,  my  ex- 
"  ecutors,  and  trustees  for  my  nieces  until 
"  they  come  of  age  or  marry  ;  if  any  of  them 
"  should  die  sooner  their  share  to  go  to  the 
"  survivors  or  survivor. 

"  ARMYNE  CARTWRIGHT." 

It  appears  to  have  been  inclosed  and  sealed  up 
in  a  cover ;  and  upon  the  back  of  the  cover,  is 
written  in  the  handwriting  of  the  deceased,  "  This 
"  is  my  will.  A.  Gartwright."  The  will  is  written 
io  a  remarkably  fair  hand,  and  without  a  blot  or 
mistake  in  a  single  word  or  letter.  Pleas  have 
been  given  in  on  both* sides,  and  there  is  a  pretty 
fall  account  of  the  family  and  connections  of  the 
deceased,  and  her  affections,  and  I  think  it  clearly 
appears  the  will  is  as  proper  and  natural  as  she 
coaW  have  made,  and  it  is  likewise  as  conformable 
to  her  affections  at  the  time.  It  appears  her  father 
was  twice  married  ;  the  issue  of  the  first  marriage 
was  Thomas  Cartwright  and  herself;  the  issue  of 
the  second  was  William  Cartwright  and  his  brother 
aad  sisters,  who  are  the  other  parties  in  this  cause. 
It  appears  that  the  mother  of  the  deceased  (the 
first  wife  of  her  lather,)  was  a  lady  of  considera- 
ble fortune ;  and  that  he,  in  consequence  of  that 
fortune,  made  a  very  large  settlement  upon  the 
younger  children  of  that  marriage  to  the  amount 
of  £30,000,  which  was  the  bulk  of  thejdeceased's 
fortune,  she  being  the  youngest  issue  of  that  m&r^ 
rage,  the  whole  of  it  vested  in  her ;  and  the  etttct 
of  the  will  is  to  give  this  fortune,  which  the  fttther 
gave  to  the  younger  children  of  his  first  marriage, 
to  the  yoooget  cUitdren  of  her  brother  who  was 
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the  heir  of  the  estates.  It  seems  that  £200  a  year 
interest  for  part  of  this  was  paid  to  her  by  the  stew- 
ard of  those  estates,  and  something  more  was  upon 
bond  from  her  brother.  In  respect  to  the  affec- 
tion she  had  for  the  several  branches  of  the  family, 
it  appears  by  some  persons,  particularly  Lord  and 
Lady  Macclesfield  and  another  lady  (Miss  Heath- 
cote),  that  the  deceased  was  particularly  attached 
to  her  brother  and  his  family.  The  account  is  this, 
Lord  Macclesfield  says,  "  he  had  been  bred  up  in 
"  habits  of  friendship  and  intimacy  with  her  from 
4t  the  early  part  of  her  life  ;"  and  he  says,  "  judg~ 
"  ing  from  the  general  tenor  of  her  expressions  and 
"  conversation,  she  was  by  no  means  pleased  with 
"  her  father's  second  marriage ;  and  he  never  heard 
"  her  express  one  word  of  affection  for  her  mother* 
"  in-law  or  any  of  the  children  by  such  marriage ; 
"and  that  on  the  occasion  of  the  death  of  Sir  Cle- 
"  ment  Cottrell  Dormer,  the  father  of  her  said  mo* 
"  ther-in-law,  she  expressed  to  this  deponent  a  very 
"  great  displeastire  at  her  father's  obliging  her  to 
"  put  on  mourning,  and  said  Sir  Clement  was  no  re- 
"  lation  of  her's.  That  she  upon  all  occasions  tex- 
"  pressed  the  greatest  affection  for  Thomas  Cart* 
"  wright,  Esq.  her  brother  by  the  whole  blood  and 
"  his  children,  and  the  general  tenor  of  her  expres- 
f€  sions  and  conversations  were  such  as  convinced  the 
"  deponent  she  always  had  a  very  strong  attachment 
"  to  and  predilection  for  her  said  brother  by  the 
"  whole  blood  and  his  said  wife  and  children  beyond 
"  that  she  had  to  and  entertained  for  her  said  mother* 
"  in-law  and  brothers  and  sisters  by  the  half  blood." 
To  the  same  effect  exactly  Lady  Macclesfield  speaks ; 
she  says,  "  that  her  conversation  and  conduct  were 
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"  such  as  shewed  and  strongly  impressed  op  the 
"  mind  of  the  deponent  a  belief  that  she  considered 
"  her  brother  by  the  whole  blood  as  much  nearer  and 
"  dearer  relation  than  her  brothers  and  sisters  by  the 
"  half  blood."     And  they  speak  to  wha£  the  gentle- 
men have  called  for ;  for  it  has  been  said  the  affec- 
tion of  the  deceased  and  her  attachment  was  con- 
fined first  to  her  father  and  afterwards  to  her  brother ; 
bat  what  these  two  noble  persons  have  been  speak- 
ing  positively  to,  is  the  predilection  there  was  for 
the  children  of  her  brother  above  her  half  brothers  x 
and  sisters.    It  does  not  rest  upon  this ;  they  have 
proved,  and  what  to  be  sure  is  natural,  her  dissatis- 
faction at  her  father's  second  marriage,  and  that  she 
was  at  that  time  a  young  lady  grown  up,  was  dis- 
pleased at  that  marriage.     It  very  clearly  appears 
however  as  to  a  personal  disgust,  if  any  there  were, 
that  it  was  at  that  time  entirely  got  over ;  for  I  think 
the.  conduct  of  Mrs.  Cartwright  appears  to  have 
been  perfectly  good  as  could  possibly  be,  and  she 
seems  to  have  gained  her  confidence  by  her  at- 
tention to  her  during  her  unhappy  malady,  which 
was  affectionate  and  proper.     It  is  said  that  she 
bad  an  affection  for  her  half  brothers  and  sisters  ; 
but  I  see  nothing  of  that ;  I  see  no  visits  made  by 
the  brothers  and  sisters  at  the  time  she  separated 
from  the  father's  family  and  had  an  establishment 
of  her  own :  it  is  proved  that  the  other  children  did 
visit  her,  and  that  they  dined  with  her,  and  that 
she  treated  them  with  a  great  deal  of  attention, 
and  was  fond  of  them,  a  thing  very  uncommon 
with  her  in  regard  to  children,  as  it  seems  she  was 
by  no  means  partial  to  children ;  and  I  think  it  is 
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most  completely  established  there  was  a  great  pre- 
dilection for  the  children  of  her  brother  Thomas 
Cartwright  than  for  her  brothers  and  sisters  by  the 
half  blood.     The  evidence  in  support  of  the  will 
rests  upon  full  proof  that  it  is  the  handwriting  of 
the  deceased  which  is  not  at  all  denied,  and  on  a 
recognition  by  the  deceased  which  I  shall  come  to 
by  and  by.     It  was  pointed  out  and  urged  as  a  sort 
of  complaint,  as  if  there  was  something  artful  in 
the  mode  of  pleading,  and  as  something  not  alto- 
gether right  in  the  conduct  of  the  cause,  in  not 
having  examined  to  the  factum  of  the  will  the  only 
person  capable  of  giving  any  account  of  the  man- 
ner in  which  it  was  actually  obtained ;    but  I  do 
not  see  there  is  any  ground  for  that  complaint ;  I 
do  see,  I  think,  from  what  appears  from  the  evi- 
dence of  this  person,  there  was  strong  reason  for 
the   parties  who  propound  this  will  not  to  have 
thought  fit  to  examine  that  person  ;  they  were  not 
Called  upon  to  do  it ;  it  is  not  like  a  subscribing 
witness  to  a  will,  though  I  have  known  that  not 
done.     If  you  have  a  mind  to  interrogate  the  wit- 
ness, you  may  call  upon  the  party  to  produce  the 
witness  to  be  examined  upon  interrogatories ;  they 
must  produce  the  witnesses  to  submit  to  interro- 
gatories if  called  upon,  though  they  are  not  bound 
to  do  it  without ;  and  certainly  it  is  not  a  complaint 
for  the  party  to  make  who  has  produced  and  ex- 
amined this  very  witness,  and  on  her  examination 
obtained  an  account  as  to  the  factum.     The  only 
witness  then  that  has  given  any  kind  of  account  of 
the  writing  of  the  wiH  is  Charity  Thorn,  who  was 
present  at  the  time ;  there  was  another  witness  of 
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the  name  of  Gore,  but  she  is  dead ;  therefore 
Charity  Thorn  is  the  only  person  who  can  give 
any  account  of  what  passed  ;  and  the  account  she 
gives  is  extremely  material ;  for  I  cannot  agree 
with  what  was  said  by  Dr.  Nicholl,  that  this  will 
relies  entirely  upon  the  face  of  the  will  itself,  and 
upon  the  evidence  of  Mrs.  Cottrell,  and  the  proof 
of  handwriting,  for  its  support.  I  think  the  evi- 
dence of  Charity  Thorn  goes  very  materially  to 
support  it;  her  evidence  is  in  these  words;  she 
says  to  the  15th  and  16th  articles  of  the  first  alle- 
gation, "  That  whilst  the  said  Dr.  Battie  visited 
"  and  attended  the  said  deceased,  he  desired  the 
"  nurse  and  the  deponent  and  her  other  servants  to 
"  prevent  her  from  reading  or  writing,as  he  gave  it 
"  as  his  opinion  that  reading  and  writing  might  dis- 
"  turb  and  hurt  her  head ;  and  in  consequence 
"  thereof  she  the  said  deceased  was  for  some  time 
"  kept  from  the  use  of  books,  pens,  ink,  and  paper ; 
"  that,  however,  sometime  prior  to  the  writing  the 
"  will  in  question  in  this  cause,  but  precisely  as  to 
"  time  the  deponent  cannot  speak,  she  the  said  de- 
**  ceased  grew  very  importunate  for  the  use  of  pen 
"  ink  and  paper,  and  frequently  asked  for  it  in  a  very 
€€  clamorous  manner ;  that  Dr.  Battie  endeavoured  to 
"  dissuade  and  pacify  her,  and  told  her  that  whatever 
"  she  wrote  he  must  appear  as  a  witness  against,  but 
"  that  if  she  would  wait  till  she  got  well  he  would  be  a 
"  witness  for  her ;  that  the  said  deceased  continuing 
"  importunate  in  her  desire  to  have  pen  ink  and  pa- 
"  per,  the  said  Dr.  Battie  in  order  to  quiet  and  gra- 
"  tify  her  consented  that  she  should  have  them,  tell* 
^  ing  the  deponent  and  Elizabeth  Gore  the  nurse 
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"  that  it  did  not  signify  what  she  might  write  as  she 
"  was  not  fit  to  make  any  proper  use  of  pen  ink  and 
"  paper ;  that  as  soon  as  Dr.  Battie  had  given  his  per- 
fc  mission  that  she  should  have  pen  ink  and  paper  the 
"  same  were  carried  to  her,  and  her  hands  which  had 
"  been  for  some  time  before  kept  constantly  tied  were 
"  let  loose,  and  she  the  said  deceased  sat  down  at  her 
"  bureau  and  desired  this  deponent  and  the  nurse  to 
"  leave  her  alone  while  she  wrote,  and  they  to  hu- 
"  mour  her  went  into  the  adjoining  room,  but  stood 
"  by  the  door  thereof  so  as  they  could  watch  and  see 
"  the  said  deceased  as  well  os  if  they  had  been  in  the 
"  same  room  with  her ;  that  the  said  deceased  at 
"  first  wrote  upon  several  pieces  of  paper,  and  got 
"  up  in  a  wild  and  furious  manner  and  tore  the  same 
"  and  went  to  the  fireplace  and  threw  the  pieces  in 
"  the  grate  one  after  the  other,  and  after  walking  up 
"  and  down  the  room  many  times  in  a  wild  and  dis- 
"ordered  manner,  muttering  or  speaking  to  herself* 
"  she  wrote  as  the  deponent  believes  the  paper  which 
"  is  the  will  in  question  ;  but  the  deponent  further 
"  saith  that  at  the  time  now  deposed  to  the  said  de- 
"  ceased  had  not  shewn  any  symptoms  whatever  of 
"  recovery  from  her  disorder,  and  in  the  deponent's 
"  opinion  she  had  not  then  sufficient  capacity  to  be 
"  able  to  comprehend  or  recollect  the  state  of  her** 
"  self  her  family  or  her  affairs,  and  during  the  time 
"  she  was  occupied  in  writing  which  was  upwards 
"  of  an  hour  she  by  her  manner  and  gestures  shew- 
"  ed  many  signs  of  a  disordered  mind  and  insa- 
"  nity ."  She  says  to  the  25th  interrogatory,  "  that 
"  the  deceased  was  occupied  upwards  of  an  hour, 
'J  nearly  two  hours  as  well  as  the  deponent  can 


PREROGATIVE  COURT  OF   CANTERBURY. 


97 


"  at  this  distance  of  time  recollect,  in  making  the 

"  will  in  question,  that  is  from  the  time  of  the  pen 

"  ink  and  paper  being  given  her  until  she  left  off 

"  writing ;  that  the  respondent  and  Elizabeth  Gore 

"  the  nurse  went  out  of  the  room  into  the  adjoining 

"  room,  and  left  the  said  deceased  alone  in  the  room 

"but  not  out  of  their  sight ;  that  she  said  die  was 

"S°™g  to  write,  but  the  respondent  does  not  recol- 

"lect  whether  she  said  she  was  going  to  make  her 

"  will,  but  the  respondent  understood  that  she  -was 

"  writing  a  will ;  that  when  the  said  deceased  was 

"  left  in  the  room  by  herself  she  was.  so  agitated  and 

"  furious  that  the  respondent  was  very  fearful  she 

"  would  attempt  some  mischief  to  herself,  but  she 

"  did  not  do  any ;  that  a  candle  was  given  to  the  said 

"  deceased  to  seal  what  she  had  written,  but  the  re* 

"  spondent  cannot  recollect  what  length  of  time  the 

"candle  was  by  her ;  that  the  respondent  and  also 

"  the  nurse  were  always  cautious  of  trusting  a  can- 

"  die  near  the  said  deceased,  but  on  this  occasion 

<c  they  did  permit  her  to  have  a  candle  notwithstand- 

"  ing  she  shewed  many  marks  of  derangement  and 

€C  insanity  at  the  time,  this  respondent  and  the  nurse 

"  being  at  band  and  watching  her  to  prevent  any 

<c  mischief;  that  the  said  deceased  seemed  very  ear- 

"  nest  in  what  she  was  about,  but  by  no  means 

"  closely  settled,  as  whilst  she  was  writing  she  fre- 

"  quently  started  up  and  walked  up  and  down  the 

"  room  in  an  agitated  manner ;  that  it  was  not  cus- 

"  tomary  to  untie  the  said  deceased's  hands,  or  to 

"  leave  her  alone  when  she  desired  it,  at  times  when 

€t  she  was  greatly  agitated  and  disordered,  although 

"-  sometimes  in  consequence  of  her  earnest  intreaties 
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"  the  respondent  and  the  nurse  would  untie  her  for 
"  a  little,  and  on  the  occasion  now  particularly  de- 
"  posed  to  she  was  so  untied  in  eonspqijepce  of  the 
"  permission  which  Dr.  JJatUe  had  given  her  to  have 
<f  pen  ink  and  paper,  but  she  was  not  left  atope*  a* 
"  the  deponent  and  the  nurse  stood  at  the  door  of  an 
"  adjoining  room  behind  the  said  deceased,  feuf  RP* 
"  aboye  two  or  tbrf#  yards  distant  ffom  the  bureau 
*  where  shp  sat  to,  writ^/* 

'TINMact  then,  as  it  appears  by  the  evj4pn<£  of 
this  witness,  is,  that  the  paper  was  written  by  the 
testatrif  herself,  no  other  person  being  present  bat 
the  witness  who  gives  the  account  and  Elizabeth 
Gore  who  is  since  {lead,,  neither  pf  wt)qui  gave  her 
apy  planner  of  assiqtapf $ ;  an4  G(he  tell$  yen,  t^at 
the  deceased  having  $rst  of  all  s^ewn  great  eager* 
neq*  and  anxiety  for  pen  ink  and  paper  did  write 
this,  will  the  moment  shp  obtained  the<p  without  fti^y 
assistance  from  any  pne ;  but  it  is  sai4  that  the  con- 
dition of  the  deceased  at  this  time  was  such  tbqt 
she  was  utterly  incapable  of  doing  that  or  a^y 
other  legal  act,  because  it  must  be  rational.  They 
have  certainly  completely  proved  that  the  deceased 
was  early  afflicted  with  the  disorder  qf  h$r  min^, 
I  think  about  the  year  1759,  and  she  continued 
under  the  influence  of  that  disorder  pretty  near 
two  years,  and  after  that  she  returned  to  her  fa«  > 
ther*s  house  being  supposed  to  be  perfectly  reco- 
vered, and  that  she  continued  to  reside  there  from 
that  time  to  his  death  ;  that  after  that  bejqg  in  pos- 
session of  her  fortune  she  went  aboqt  the  year 
1^8  to  housekeeping  herself,  and  cqnjipyed  *<>  *** 
do  as  a  rational  person  till  1774^  ajid  in  tye  pionth  of 
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November  in  that  year  she  went  on  a  visit  to  hef 
relation  lord  Macclesfield  at  Shirbum  in  Oxford- 
shire,   and   continued  at  his  house  about  three 
weeks;    that  on  the  86th  of  November  she  re- 
turned to  London  in  a  disordered  and  disturbed 
state )  at  first  she  was  attended  by  a  physician  Dr! 
Fothergill,   who  found  it  was  a  disorder  of  the 
Blind,  and  what  he  had  not  directed  his  attention 
or  study  to.    It  is  proved  that  in  the  latter  end  of 
January  or  beginning  of  February  1775  Dr.  Bat* 
tie  was  called  in,  and  he  treated  her  as  an  insane 
person*  and  sent  a  nurse  to  take  care  of  her  in  the 
way  Chfey  always  do  send  nurses  to  patients  disor- 
dered in  mind.    In  general  her  habit  and  condition 
of  body  and  her  manner  for  several  months  before 
the  date  of  the  will  was  that  of  a  person  afflicted 
with  many  of  the  worst  symptoms  of  that  dreadful 
disorder,  and  continued  so  certainly  after  making 
the  will,   which  was  the   14th  of  August  1775. 
They  have  certainly  made  out  that.    Now  what  is 
the  legal  effect  of  such  a  proof  as  this  ?  Certainly 
not  wholly  to  incapacitate  such  a  person,  and  to 
say  a  person  who  is  proved  to  be  in  such  a  way 
was    totally  and   necessarily  incapacitated   from 
making  a  legal  will.     I  take  it  the  rule  of  the  law 
of  England  is  the  rule  of  the  civil  law  as  laid  dowa 
in  the  second  book  of  the  Institutes, (a)    "  furiosi 
autem  si  per  id  tempus  fecerint  tcstamentum  quo 
furor  eoram  intermissus  est,  jure  testati  esse  vi~ 
dentnr."    There  is  no  kind  of  doubt  of  it,  and  it 
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has  been  admitted  that  is  the  principle.     If  you 
can  establish    that  the  parly  afflicted   habitually 
by  a  malady  of  the  mind  has  intermissions,   and 
if  there  was  an  intermission  of  the  disorder  at 
the  time  of  the  act,    that  being  proved  is  suffi- 
cient, and  the  general  habitual  insanity  will  not 
affect  it ;    but  the  effect  of  it  is  this,    it  inverts 
the  order  of  proof  and  of  presumption,  for,  until 
proof  of  habitual  insanity  is  made,  the  presump- 
tion is  that  the  party  agent  like  all  human  crea- 
tures was  rational ;    but  where  an    habitual  in- 
sanity in  the  mind  of  the  person  who  does  the  act 
is  established,  there  the  party  who  would  take  ad- 
vantage of  the  fact  of  an  interval  of  reason  must 
prove  it ;  that  is  the  law ;  so  that  in  all  these  c&sea 
the  question   is  whether,    admitting  habitual  in- 
sanity, there  was  a  lucid  interval  or  not  to  do  the 
act     Now  I  think  the  strongest  and  b<*st  proof 
that  can  arise  as  to  a  lucid  interval  is  that  which 
arises  from  the  act  itself;  that  I  look  upon  as  the 
thing  to  be  first  examined,  and  if  it  can  be  proved 
and  established  that  it  is  a  rational  act  rationally 
done  the  whole  case  is  proved.     What  can  you  do 
more  to  establish  the  act  ?  because,  suppose  you 
are  able  to  shew  the  party  did  that  whicli  appears 
to  be  a  rational  act,  and  it  is  his  own  act  entirely, 
nothing  is  left  to  presumption  in  order  to  prove  a 
lucid  interval.     Here  is  a  rational  act  rationally 
done.     In  my  apprehension,  where  you  are  able 
completely  to  establish  that,  the  law  floes  not  re- 
quire you  to  go  further,    and  the  citation  from 
Swinburne  does  state  it  to  be  so.     The  manner  he 
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has  laid  it  down  is,  (it  is  in  the  (a)  part  in  which 
he  treats  of  what  persons  may  make  a  will)  says 
he,  the  last  observation  is,  "  If  a  lunatic  person, 
or  one  that  is  beside  himself  at  some  times  but  not 
continually,    make  his    testament,    and  it  is  not 
known  whether  the  same  were  made  while  he  was 
of  sound  mind  and  memory  or  no,  then,  in  case 
the  testament  be  so  conceived  as  thereby  no  argu- . 
roent  of  phrensy  or  folly  can  be  gathered,  it  is  to 
be  presumed  that  the  same  was  made  during  the 
time  of  his  calm  and  clear  intermissions,  and  so 
the  testament  shall  be  adjudged  good,  yea  although 
H  cannot  be  proved  that  the  testator  useth  to  have 
any  clear  and  quiet  intermissions  at  all,  yet  never- 
theless I  suppose  that  if  the  testament  be  wisely 
and  orderly  framed  the  same  ought  to  be  accepted 
for  a  lawful  testament/'      Unquestionably  there 
must  be  a  complete  and  absolute  proof  the  party 
who  had  so  formed  it  did  it  without  any  assistance. 
If  the  fact  be  so  that  he  has  done  as  rational  an 
act  as  can  be  without  any  assistance  from  another 
person,  what  there  is  more  to  be  proved  I  don't 
know,  unless  the .  gentlemen  could  prove  by  any 
authority  or  law  what  the  length  of  the  lucid  in- 
terval is  to  be,  whether  an  hour,  a   day,   or  a 
month  ;   I  know  no  such  law  as  that ;  all  that  is 
wanting  is  that  it  should  be  of  sufficient  length  to 
do  the  rational  act  intended  ;  I  look  upon  it  if  you 
are  able  to  establish  the  fact  that  the  act  done  is  per- 
fectly proper,  and  that  the  party  who.  is  alleged  to 
have  done  it  was  free  from  the  disorder  at  the  time, 
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that  it  completely  sufficient.  What  does  appear  to 
l^e  the  case  from  the  evidence  of  these  witnesses?1 
As  to  Charity  Thorn,  who  seems  to  me  to  be  prin- 
cipal witness,  she  gives  an  opinion  of  her  own, 
and  that  opinion  is  against  the  validity  of  the  act, 
and  she  expressly  says  over  and  over  that  the  de- 
ceased at  the  time  this  was  done  was  not  sane  and 
ww  not  capable  of  knowing  what  she  did ;  that  is 
4he  result  of  her  evidence.  The  Court  however 
does  not  depend  apon  the  opinion  of  witnesses,  but 
upon  the  facts  to  which  they  depose.  All  the  facta 
Which  are  deposed  to  (it  does  appear  to  me)  are 
sane ;  the  witnesses'  opinion  arising  from  her  ob- 
servations does  not  give  any  foundation  at  all  for 
saying  the  testatrix  was  insane  at  the  time  of  mak<* 
tftg  the  will ;  her  opinion  that  the  deceased  was  in- 
sane at  such  time  was  founded  on  bodily  affections 
which  were  extraneous.  What  is  the  fact  ?  she 
says  that  the  deceased  whilst  employed  about  the 
act  rose  frequently  and  walked  backwards  and  for- 
wards about  the  room,  that  she  did  not  set  down 
closely  to  the  business,  that  she  started  up,  and 
that  she  tore  several  papers  and  threw  the  pieces 
into  the  grate,  then  wrote  others,  and  did  not 
appear  to  her  to  act  in  such  a  way  as  a  person 
who  waft  calm  would  do.  In  my  apprehension, 
it  appears  from  this  account  her  manner  of 
doing  it  was  this:  she  wrote  several  papers, 
and  if  she  saw  any  mistake  however  trifling  she 
Was  dissatisfied  and  probably  vexed  she  did  not 
wsite  in  such  a  way  as  fairly  to  answer  her  own 
intention ;  the  paper  itself  has  no  mark  of  irrita- 
tion ;  a  more  steady  performance  I  never  saw  in 
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my  life ;  and  it  deems  hardly  consistent  ihat  a  per- 
son wild  and  furiofcs  and  in  such  a  degree  of  in- 
rthity  as  she  is  stated  to  be  should  write  in  such  a 
My.  It  seems  46  me  a  very  extraordinary  thing, 
kit  Whatever  outward  appearance  there  was  it  bad 
Ho  effect  on  the  writing  itself;  She  has  wrote  it 
without  a  stogie  mistake  or  blot  or  any  thing  like 
it.  Whfct  is  the  construction  ?  that  she  was  en- 
deavouring to  write  her  will,  which  she  had  takeft 
a  determination  to  d6 ;  that  she  made  mistakes  and 
destroyed  those  papers  in  which  she  had  mad* 
tbem,  that  she  knew  how  to  correct  them,  and  did 
correct  them,  and  at  length  wrote  and  finished  4s 
contptete  a  paper  as  any  person  in  England  cotild 
hfcvt  done.  Is  this  insanity  ?  In  my  apprehension, 
jt  is  Hot ;  it  seems  to  me  she  was  vexed  at  her  mis* 
takes,  which  I  think  shews  that  she  had  at  that 
time  her  senses  about  her,  and  I  think  it  appears 
likewise  she  was  not  then  in  fact  in  the  disturbed 
condition  she  \tosi  before  and  after.  They  say 
they  Were  generally  forced  to  keep  the  stttfit  waist- 
coat tpon  fee?,  thwt  even  then  she  would  thrust 
6*t  her  arms  if  *h*  tmH,  and  strive  to  thrust  her 
fingers  in  their  eyes,  and  in  short  do  every  thing 
tlralwouktdo  mischief,  h  there  aniy  mischief  in 
lb*  present  case  #hen  the  strait  waistcoat  is  taken 
aff?  Nothiftg  like  it;  as  soon  as  it  ia  taken  off  she 
says,  «'  Give  tafc  pen  ink  and  paper ;*•  and  when  it 
is  given  h*r  she  sayi,  "  Leave  me*  for  I  am  gahig 
to  Write  jff  and  they  go  otft  of  the  room ;  she  i* 
not  disturbed  at  AW*  watching  her,  but  pursues 
lift*  own  kitenttott  and  Completes  the  paper;  sfi<i 
iehqnfrerfthe  da$  6f  the  month,  and  an  almanack 
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|s  given  to  her  by  one  of  the  nurses  who  was 
watching  her,  and  the  day  of  the  month  was 
pointed  out  to  her ;  she  then  calls  for  a  candle ; 
and  they  say  they  used  tobe  cautious  not  to  trust* 
her  with  a  candle,  *  and  were  forced  to  hold  it  at  a 
distance  from  her  if  she  read  the  newspaper ;  but 
still  in  .this  case  they  give  her  a  candle  that  she 
may  use  it  in  order  to  seal  the  paper  ;  no  harm  was 
done  of  .  any  kind,  and,  none  attempted ;  every 
thing  that  was  done  was  for  the  purpose  of  corar 
pleting  the  act ;  and  ara  I  to  conclude  she  was  in* 
sane,  because  she  might  have  bodily  affections,  ir- 
ritations of  nerves,  when  every  thing  which  was 
rational  is  done,  and  as  collectedly  and  as  exactly 
as  any  person  of  the  clearest  sense  would  have 
done,  and  of  her  own  head  entirely.  The  gentler 
men  have  said  all  this  is  mere  form.  Is  it  mere 
form  that  a  person  so  situated  as  she  was  should  of 
her  own  accord  write  a  will  containing  the  most 
rational  disposition  of  her  property,  leaving  all 
her  fortune  to  her  nieces  the  daughters  of  her  de- 
ceased brother  who  were  the  most  natural  to  her, 
omitting  her  nephew  who  was  possessed  of  a  large 
fortune  ?  Is  it  mere  form  that  she  should  appoint 
for  her  executors  and  trustees  the  mother  of  those 
nieces,  and  her  nearest  relation  by  the  father's 
side,  describing  accurately  the  place  where  he 
lived,  and  that  she  should  create  a  survivorship 
amongst  them  if  any  should  die  before  twenty-one. 
Is  this  only  form  ?  It  is  the  very  essential  part  and 
substance  of  a  will,  and  that  will  as  rational  a  will 
as  she  or  any  other  person  could  have  made. 
Therefore,  taking  the  fact  to  be  that  it  was  done 
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of  her  own  accord,  it  leaves  nothing  to  be  proved ; 
that  being  established  puts  the  matter  beyond  all 
possibility  of  doubt,  and  I  think  there  can  be  no 
question  but  that  she. had  a  legal  capacity;  but, 
say  they,  we  can  hardly  admit  this  is  quite  such  a 
paper  as  U  appears,  and  that  it  is  the  mere  sponta- 
neous act  of  die  testatrix  herself;  they  surmise, 
and  to  be  sure  it  is  as  groundless  a  surmise  in  point 
of  evidence  as  possible,  that  it  was  done  at  the 
suggestion -of  Mrs.  Cottrell,  but  it  appears  that 
she  yvas  at  that  time  out  of  town  and  had  been  so 
for  a  month  before ;  but  is  the  Court  to  suppose 
that  without  evidence,  and  is  there  any  thing  to 
support  it?  certainly  not,  and  I  cannot  presume 
any  such  thing.  If  you  have  a  mind  to  prove  this 
was  by  the  suggestion  of  Mrs.  Cottrell,  you  may  j 
if  you  do  not,  I  must  take  it  to  be,  what  appears 
from  the  evidence,  the  pure  and  spontaneous  act 
of  the  party  herself,  and  that  Mrs.  Cottrell  knew 
nothing  of  it  till  she  was  informed  of  it. 

I  do  think  the  remaining  part  of  the  evidence 
is  of  no  very  material  avail,  for  I  am  perfectly  per- 
suaded myself  the  will  having  been  designedly  the 
deceased  herself,  and  made  written  and  delivered 
in  the. manner  it  was,  that  would  have  been  suffi* 
cienttohave  established  an  interval  of  reason  if 
there  had  been  no  other  evidence ;  but  that  is  not 
all,  for  there  are  various  instances  which  in  my 
apprehension  shew  that  this  unhappy  lady  had  fire* 
quent  instances  of  rational  capacity.  The  first  and 
the  strongest  is  that  conversation  with  Mrs.  Cottrell, 
in  October,  1775.  It  was  a  conversation  that  Mrs. 
Cottrell  had  with   the  deceased  respecting  her 
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daughters,  ithcn  Mrs,  Cottrell  dbserved  to  the  As 
tteafeed  that  a  wit  in  Chancery  had  been  decided 
egatfcst  them,  and  uttered  something  *f  a  dissatt* 
ied  expression  whith  t$  not  unlikely  to  fail  from  a 
loud  mother,  "  Thai  it  appeared  as  if  they  were 
destined  to  lose  every  thing."  I  think  it  was  a  jnst 
and  well  founded  observation  of  the  King's  adv»- 
cate  (a)  that  even  th*  fact  of  entering  into  a  con- 
versation ef  this  kind  is  a  proof  that  she  at  that 
time  must  be  considered  as  being  capable  61  hold- 
ing the  conversation,  for  otherwise  she  eonki  *ot 
have  done  it ;  the  manner  in  which  Jbftt  wn verna- 
tion was  introduced  has  been  mentioned,  namely, 
the  misfortune  thtt  had  befallen  the  daughters  of 
Mis.  Cottrell ;  she  says,  "  the  deceased  made  seme 
reply  which  the  deponent  not  perfectly  understand- 
ing she  requested  the  deceased  to  repeat,  and  the 
said  deeaaled  then  said  *  she  had  dense  all  she  eouli 
for  the  deponent's  children  ;'  and  vpotf  the  <kpo»- 
nent's  asking  her  what  she  had  done,  she  repeated 
she  had  dense  all  she  could  for  the  dep<M*eW*s 
children.  Upon  which  Mis.  CettreH  said,  (if 
that  part  of  her  testimony  be  true,  *hkh  I  have 
tie  manner  of  reaeon  to  disbelieve,)  «  what  have 
yoa  done  Miss  Cariwright ;  yon  have  not  made. a 
*iUj  have  yob?'  or  words  to  that  effrct ;  and  die 
said  deceased  replied^  '  Yesy  1  hare/  And  she 
called  to  the  servant  Charity  Thorn,  tofcring  the 
wall ;  accordingly  it  wnabreagbt  p  and  then  M*St 
Cottrell  say*,  '  Who  are  the  witnesses ;'  and  the 
deceased  aaifd  '  There  was  ne  ntferf  ef  witnesses 
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jar  her  estate  was  personal,  and  the  will  was  ill  in 
bar  own  handwriting/  or  words  to  that  effect ;  that 
the  deponent  asked  her  '  if  she  wis  sure  there  was 
ae  need  of  witnesses;*  and  the  deceased  imme* 
dtttely  made  answer  '  Yes,  1  am  sura  of  it/  my 
estate  is  all  personal,  and  the  will  is  in  my  own 
handwriting;'  end  that  the  deceased  then  delivered 
the  will  to  Mrs.  €ottrell ;  and  upon  her  expressing 
some  hesitation  in  receiving  it,  the  testatrix  de- 
sired and  pressed  upon  her  to  receive  the  sinte." 
•   If  this  be  true,  it  is  impossible  for  any  body  to 
act  in  a  more  rational  manner,  with  a  perfect  re- 
collection of  what  she  had  done,  and  a  perfect 
knowledge  of  what  was  necessary  iti  order  to  make 
it  a.  valid  act ;  she  knew  better  than  Mrs.  Gottrett 
did,  and  it  is  impossible  I  think  to  doubt  whether 
f be  had  a  rational  interval  or  not;  whatever  the 
length  of  it  might  be  it  was  sufficient  to  enable 
her  to  hold  a  rational  conversation,  which  is  made 
Here  material,  being  coupled  with  the  delivery  of 
the  wilt    Mrs.  Cottrell,   the  lady  who  gives  the 
account  of  this  conversation,  is  very  nearly  con- 
nected indeed  with  the  parties  interested  under  the 
paper,  being  their  mother,  and  feeling  as  every 
parent  must  feel  for  the  interests  of  her  children, 
cannot  be  presumed  to  depose  but  under  some  de- 
gree of  bias*  and  notwithstanding  her  rank  and  si- 
tuation in  life  it  is  very  material  for  the  Court  tt> 
enquire  how  she  is  supported.    I  myself  confess 
that  I  conceive  her  evidence  to  be  perfectly  proper 
in  every  respect ;  but*  prejudiced  as  she  must  be 
Mppteed  to  be  in  favour  of  the  parties  interested 
under  the  will,  it  U  extremely  to  be  desired,  and 
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the  Court  does  always  require  -further  evidence 
where  it  can  be  had  from  persons  that  have  not 
the  same  prejudice.  Mrs.  Cottrell  has  mentioned 
expressly  that  Charity  Thorn  was  present  at  the 
time  of  this  conversation*  and  that  she  was  the 
person  who  was  called  upon  by  the  deceased  to  de- 
liver the  paper.  I  do  not  observethat  that  particu- 
lar fact  of  her  being  called  upon  to  bring1  the  will 
is  interrogated  to;  but  the  other  tact  of  the  de- 
ceased having  desired  Mrs.  Cottrell  to  take  the 
will  is  put  as  an  interrogatory  to  the  witness,  and 
in  answer  to  that  she  says  "  she  does  not  remem- 
ber any  thing  of  that  kind  passing/'  A  good  deal 
of  observation  has  passed  in  respect  to  the  credit 
6f  this  witness,  and  there  is  one  part  of  her  evi- 
dence which  I  do  think  so  highly  improbable  it 
does  seem  to  throw  some  degree  of  discredit  upon 
her  testimony,  it  is  that  part  respecting  Mrs.  Eli- 
zabeth Cartwright ;  Mrs.  Elizabeth  Cartwright  in 
answer  to  the  16th  interrogatory  soys,  "  after  her 
u  coming  to  town  in  October,  1775 ;  but  when  in 
"  particular  she  cannot  set  forth  ;  she  this  respond- 
u  ent  was  informed  by  Charity  Gould  the  deceased's 
"  attendant*  and  her  nwfee  Elizabeth  Gore,  that  the 
"  said  deceased  had  written  a  will*  and  that  Dr.  Batr 
"  tie  had  declared  to  the  said  deceased  he  would  be 
"  against  it,  for  that  she  was  not  fit  to  make  a  will.'* 
And  to  the  83rd  interrogatory  she  says,  "she  ap- 
''  prebends  it  must  have  been  shortly  after  she  came 
"  to  London,  in  October,  1775;"  then  putting  it  in 
the  same  way  she  says  "  she  heard  from  Charity 
"  Gould  or  Elizabeth  Gore  that  the  deceased  had 
"made a  will.? 
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Now  Charity  Thorn  in  her  answer  to  the  26th 
interrogatory  says,  "  That  she  may  have  men- 
"  tioned  the  circumstance  of  the  said  deceased  hav- 
"  ing  written  the  aforesaid  paper  to  the  interrogate 
"  Elizabeth  Cartwright,  but  that  she  has  not  any  re- 
"collection  of  her  having  so  done,  nor  has  she  any 
"  knowledge  by  whom  or  at  what  time  the  said  Mrs. 
"  Cart wright  was  informed  thereof,  and  she  cannot 
"possibly  depose  whether  the  said  circumstance  did 
"  or  did  not  come  to  the  knowledge  of  the  said  Mrs. 
"  Cartwright  or  any  of  her  branch  of  the  family 
"  prior  to  the  year  1777." 

Now  though  I  think  it  is  not  improbable  that  it 
nay  have  escaped  the  memory  of  the  witness 
whether  she  herself  told  Mrs.  Cartwright,  yet  that 
she  should  find  herself  not  able  to  depose  whether 
this  came  to  the  knowledge  of  Mrs.  Cartwright 
before  1777  is  extremely  odd,  it  being  clear  from 
Mrs.  Cartwright' s  evidence  that  upon  her  coming 
to  town' there  was  so  much  conversation  respecting 
the  will  with  this  witness ;  and  yet  for  her  to  de- 
pose in  this  way,  that  she  cannot  possibly  say 
whether  Mrs.  Cartwright  knew  anything  of  the 
matter,  does  in  my  apprehension  a  good  deal  shake 
the  credit  of  the  witness.  It  is  highly  improbable 
but  that  she  must  know  the  fact  very  well. 

Mrs.  Cartwright  then  goes  on,  and  says  in  an- 
swer to  the  16th  interrogatory,  "  That  she  also 
"  learned  from  the  said  Charity  Gould  or  Elizabeth 
"  Gore  or  one  of  them  that  the  said  deceased  had 
"  given  such  will  to  Mrs.  Cottrell,  but  when  she 
"  knows  not ;  and  she  thinks  according  to  the  best 
"  of  her  recollection  that  she  was  also  informed  by 
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"tfafe  said  Charity  Gould  or  Elizabeth  Ctatfe  of 
"  one  of  tbiera  that  thte  said  M re.  Cottrell  had  mid 
"  something  about  the  said  will  not  being  witftesfcod, 
"  but  what  i*  particular  she  cannot  set  forth,  and 
"  that  she  the  said  Airs.  Cottrell  made  alstt  softer 
"  allusion  to  the  said  deceased  of  the  decree  in 
"  Chafeceiy  which  bad  gone  against  her  Childreri.'* 
Now  thin  is  What  I  was  looking  for,  and  that  i£-a> 
confirmation  of  that  very  material  part  of  the  evi- 
dencfe  respecting  the  conversation  of  the  $fek  f 
6*  it  is  certain  that  Mrs.  Elisabeth  Cartwrigfit 
stion  after  her  coming  to  London  was  informed 
either  by  Gould  or  Ctortc  of  all  the  eirctmstanets ; 
she  was  informed  that  the  will  was  delivered  by 
the  deceased  to  Mrs.  Cottrell ;  she  was  informe* 
thelre  was  a  conversation,  and  that  sudi  conversa- 
tion did  pass  between  Mrs.  CottreH  and  the  de- 
ceased aa  site  lias  represented  to  have  introduce* 
the  subject  of  the  will ;  and  this  being  confirmed 
in  the  very  material  manner  I  have  now  observed* 
upon,  I  think  I  have  no  room  at  all  to  doubt  of  the 
truth  off  the  matter.  It  is  such  a  proof  that  on  the' 
24th  the  deceased  did  enjoy  a  perfect  knowledge 
of  what  was  done,  and  what  was  necessary  in  or- 
der  to  establish  it,  that  there  could  not  be  well  a 
stronger  proof  of  a  lucid  interval. 

Another  circumstance  in  this  cause  is  the  will 
which  the  deceased  made  early  in  her  disorder,  and 
1  think  there  can  be  no  question  of  her  having  a 
lucid  interval  at  the  time  she  sent  to  Mr.  Welby 
an  attorney  and  a  man  of  credit  to  make  the  same ; 
she  tokl  the  attorney  she  wanted  to  make  her  wiM ; 
she  gave  hira  instructions  by  word  of  mouth ;  there' 
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ways  %  discourse  between  them  at  the  time  of  the 

attestation ;  it  was  perfectly  executed,  and  he  says 

he  had  not  the  leant  idea  there  could  be  any  ques* 

tipn*t  all  M  to  her  capacity  to  make  a  will  at  that 

tun*.    The  contents  eC  that  will  had  nothing  tnra* 

ticmal  in  them,    because    the  attorney  expressly 

s»y«  ft***  waq  nothing  of  insanity  appeared,  he 

says  be  ipad$  the  will  and  actually  took  bis  instruct 

tions  while  she  ww  in  bed,  audi  that  he  took  it 

basse  with  Mm,  and  tbnt  a  few  days  afterward*  he 

received  a  letter  dewing  the  will  which  she  after* 

wtffa  burnt ;  th*twa*  an  insane  act,  but  in  toy 

opinion  when  she  made  it  she  had  a  capacity  to  do, 

qa4  ftctyatyy  4*4  *  sane  act ;  for  she  gave  instrac* 

tifoaq  for  the  wflU  which  do  not  at  all  impeach  her 

sanity*  though  she  wrote  a  few  daya  after  a  letter, 

which  ip  n  rational  letter  upon  the  face  of  it,  de* 

siring  bta  to  bring  the  will  back;  the  account 

which  is  given  by  Jane  Jones  respecting  the  burn* 

ing  of  the  will  is  wh*t  conveys  the  opinion  of  the 

witaest  that  she  was  at  that  time  insane,  for  she 

says,  "  that  a  few  days  after  the  deceased  came  to 

"  London  from   Sherborne    castle  the   deceased 

"  calk4  the  deponent  into  a  room  end  put  a  paper 

"  into  her  ha&d  which  she  desired  her  te>  burn  ,* 

"  that  the  deponent  went  towards  the  Are  to  burn 

"it,  and  the  deceased  took  hold  of- her  by  the 

"  shoulders  and  held  her  whilst  jt  was  burning,  and 

"  ia  a  furious  manner  kept  calling  out  to  thfedepo- 

"  nent4  There  you  4evil,  do  yon  see  it  burn,  you 

"  will   go   to   the  parish  now  you    devil,"    or 

sob*  frantic  expressions  of  that  nature,  during 

which  time.  Chnrity  Gould  the  said  deceaaeds  at- 
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tendant  was  present;  that  she  did  not  assign  any 
reason  for  causing  the  deponent  to  burn  the  said 
paper.  And  this  deponent  further  saith  that  she 
believes  the  paper  which  she  so  burned  was  a  will, 
which  she  understood  had  been  made  for  the  said 
deceased. 

:  The  account  given  by  Charity  Thorn  is  I  think 
not  quite  so  strong  and  more  equivocal ;  it  is  that 
the  deceased  said  she  should  be  happier. 

The  conversation  that  passed  between  the  de- 
ceased and  Mrs.  Cottreli  respecting  this  business 
is  this,  she  says/  "  Upon  the  5th  of  December, 
"  1774/  (which  was  just  after  she  came  to  town,) 
"the  deceased  told  the  respondent  in  gefteral 
"  terms  that  she  had  made  her  will  the  day  after 
"she  left  Sherbourne  Castle  in  favour  of  the  re- 
"spondent's  children,  and  afterwards  more  cir- 
"  cumstantially  on  the  24th  of  the  same  month, 
"  when  she  told  the  respondent  the  medicines 
"  that  Mr.  Graham  the  apothecary  had  given  her 
"  had  disordered  her  heady  for  that  on  the  Satur- 
"  day  she  had  come  from  Shetborne  Castle  she  was 
"  very  well  in  her  head,  and  that  on  the  Sunday, 
"  the  following  day,  she  was  very  sensible  as  Mr. 
"  Welby  the  lawyer  could  witness  as  he  came  to 
"  her  on  that  day  by  her  appointment,  and  he 
"  knew  she  made  her  will  and  that  she  made  it  as 
"  she  ought,  as  he  knew  she  should  then  do ;  but 
"  that  when  she  took  those  medicines,  she  sent  for 
"  her  will,  and  that  she  did  not  know  why,  but  in 
"  a  sudden  flight  she  bad  jumped  out  of  bed  and 
"  had  thrown  the  same  into  the  fire,  that  she  was 
"very  miserable  die  had  done  .so,  ps  she  knew 
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"  that  it  was  very  wrong  and  that  she  had  now 
"  lost  her  senses  and  could  not  make  any  other 
"  will,  or  she  expressed  herself  to  that  or  the  like 
"  elect,  and  the  respondent  is  more  particular  as 
"  to  such  last  mentioned  conversation  as  she  made 
"  memorandums  of  the  same  at  the  time/9  Now 
this  has  been  represented  as  an  absurd  piece  of 
evidence  to  shew  that  the  deceased  was  at  that 
time  rational  and  sensible,  because  she  declared 
herself  that  she  was  not  so,  and  was  therefore  in- 
capable of  making  another  will.  That  the  de- 
ceased'was  then  very  much  disordered  is  unques- 
tionably true  ;  but  she  was  not  perfectly  irrational, 
she  khew  what  she  had  done,  she  remembered  all 
the  circumstances  and  it  must  be  supposed  the 
contents  of  the  first  will,  and  that  they  were  some- 
thing which  she  was  desirous  of  carrying  into  ex- 
ecution. Mrs.  Cottrell  speaks  positively  to  two 
dates  of  conversations ;  she  mentions  the  beginning 
of  December  and  the  24th,  and  besides  that  se- 
veral other  times  the  deceased  did  express  her 
misery,  and  was  sorry  she  had  destroyed  the  will. 

The  fact  that  she  was  capable  of  doing  an  act 
that  required  thought  and  judgment  is  I  think  fur- 
ther established  by  the  receipts  which  are  exhi- 
bited, and  of  which  a  good  deal  has  been  said  in  this 
cause ;  they  bear  date,  one  of  them  26th  Decem- 
ber, 1774,  one  27th  October,  1775,  one  15th  De- 
cember 1775,  one  6th  April,  1775,  one  3d  October, 
1776,  and  one  24th  December,  1776;  all  but  one 
after  the  date  of  the  will,  and  all  of  them  are  of 
the  deceased's  handwriting ;  there  are  two  dated 
ia  March,  1775,  which  are  not,    It  was  said  by 
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Dr.  Ntcftoll  that  those  which  were  not  in  the  de- 
ceased's handwriting  were  not  accounted  for,  and 
Ire  rather  seemed  to  throw  out  some  suspicion*  that 
those  which  are  in  the  deceased's  handwriting 
might  possibly  have  been  obtained  by  Mrs.  Cettaell 
with  a  view  to  give  countenance  to  the  watt  itself ; 
bat  it  is  very  fairly  accounted  for  in  evidence,  fof 
when  Dr.  Battte  attended  the  deceased  a*  <he 
beginning  of  January  he  reftised  he*  tte  use  of 
pen  ink  and  paper,  therefore  the  two  receipt* 
that  were  written  in  Maw*  ape  in  the  hacndwnfc* 
ing  of  Mrs.  Cartwright,  not  with  any  view  uf 
contrivance  but  in  outer  to  assist  the  ttrtatri* 
wtie  was  then  kept  from  the  use  of  pea  ink  and 
£aper  by  medical  direction  ;  the  first  thing  the  tes- 
tatrix did  whert  she  was  permitted  to  have  pen  ink 
and  paper  was  to  write  the  will  of  the  i*th  Au- 
gust, 17T5>  and  from  that  time  she  wrote  receipts 
j*i  as  regular  a  manner  as  any  person  Jiving  coafal 
bave  done,  and  with  a  great  deal  of  vecoHectiom  5 
«fhe  mentions  who  was  the  receiver,  the 'fate,  and 
the  *eetete  upon  which  it  was  secured.  What  « 
recollection  and  knowledge  of  a  feet  if  ihia  be  not  ? 
There  are  three  receipts  exhibited,  -aad  tbsae 
art  said  to  have  been  thrown  by  abort  (foe  ream, 
and  of  which  she  knew  nothing;  they  are  pro- 
duced and  brought  before  the  Onjrt  to*shew*bat 
she  was  not  capable  of  writing  receipts  rationally ; 
those  receipts  ate  all  written  upon  the«tfmfe4ay, 
namely  26th  April,  IT76,  and  in  my  opinion  they 
tfhew  capacity.  It  appears  to  me  <hey  were  at- 
tempts, 'begun  and  not  finWhed,  in  orifettowtke 
<tte  receipt  of  thattl&te,  w%fich  Ae*ton*{fcfefiaMd 
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which  is  before  the  Court.    It  appears  then  most 
clearly  her  manner  of  writing  those  receipts  was 
the  manner  in  which  she  wrote  the  will ;  she  was 
extremely  accurate  in  doing  it,  and  when  she  had 
made  some  trivial  mistake  she  abandoned  the  one 
she  had  begun  and  began  another.    The  mistake 
in  the  receipt  which  is  the  nearest  completed  was 
in  the  last  figure,  she  intended  to  write  1775  and 
had  wrote  the  three  first   figures  and  began  to 
write  6,  therefore  she  gave  up  the  whole  and 
wsote  a  fresh  one ;  the  utmost  that  can  be  said  is> 
that  what  she  did  was  with  the  greatest  accuracy, 
and  perhaps  more  than  any  other  person  would 
have  ttsed,  but  there  is  nothing  like  an  irrational 
word  in  the  whole,  nothing  foolish  or  wild.     Was 
she  dictated  to  ?  certainly  not  by  Mrs.  Cartwright, 
because   she  says  she  never  saw   her  write  any 
thing  but  her  name  ;  therefore  that  they  were  die* 
Med  by  her  would  be  mere  suggestion,  and  Cha- 
rity Thorn  says  she  used  to  be  writing  or  attempt- 
ing to  write  by  herself,  and  used  to  say  she  could 
not  srrite  and  gave  over ;  mention  is  made  by  the 
witnesses  of  the  great  deal  of  difficulty  and  great 
persuasion  they  were  obliged  to  use ;   and  Mrs. 
Gartwright  has  said  the  method  that  was  used  to 
get  her  to  write  was  persuasion.     Is  that  discourse 
which  k  addressed  to  an  insane  person  ?  It  is  that 
which  may  be  addressed  to  an  indolent  or  obstinate 
person,  bat  surely  not  to  one  insane ;    nor  it  k 
the  conduct  of  an  insane  person  to  do  what  they 
am  desired  to  do;  there  are  acts  I  think  which 
plainly  «hew  the  deceased  had  lucid  intervals,  that 
*,  these  were  interraksisne  of  the  disorder  upon 
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which  she  was  able  to  act  rationally ;  besides  this, 
it  appears  clearly  she  used  to  discourse  like  a  ra- 
tional person.  There  is  one  instance  in  particu- 
lar, spoken  to  both  by  Mrs.  Cottrell  and  Mrs. 
Cartwright;  but  I  will  mention  the  manner  in 
which  it  is  deposed  to  by  Mrs.  Cartwright,  she 
says,  about  nine  or  ten  years  ago  her  son  was  of- 
fering himself  as  a  candidate  for  All  Souls*  col* 
lege  Oxford,  and  she  asked  the  deceased  in  what 
manner  they  were  related  to  my  Lord  Fairfax  ;  she 
says  the  deceased  entered  upon  the  conversation 
in  the  most  rational  manner,  she  answered  her 
questions,  and  in  all  respects  discoursed  like  a  sen- 
sible person ;  she  explained  the  descent  of  the  fa- 
mily, and  the  respondent  did  think  she  wasr  capa- 
ble of  giving  a  sufficiently  accurate  account.  Is 
not  this  what  requires  a  very  accurate  memory 
and  recollection  ? 

The  other  witnesses  speak  of  the  same  things* 
but  the  turn  they  would  give  it  is  that  this  was. a 
part  of  the  insanity,  but  you  are  to  observe  not 
One  of  the  witnesses  say  she  ever  mentioned  any 
thing  that  was  not  true.  Mr.  Morris  states  that 
the  deceased  was  extremely  correct  in*  her  ideas 
about  families  and  their  intermarriages,  and  the  re- 
spondent hath  received  information  from  her  when 
talking  on  such  subjects  of  circumstances  which 
he  did  not  know  at  the  time  and  which  he  has  af- 
terwards found  to  be  very  correct  and  true,  and  he 
was  surprised  at  the  said  deceased's  precision  on 
those  points.  Why  ?  if  she  could  converse  for  a 
considerable  time ;  he  says  he  used  to  be  with  her 
sometimes  for'  half  an  hour:  or  more.  There,  k 
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another  witness  (Pooley)  at  whose  housfe  the  de- 
ceased was  placed/  and  she  gives  a  very  strong  in- 
stance of  her  memory,  which  continued  with  her 
till  almost  the  last  hour  of  her  life  ;  the  deceased 
had  not  seen  the  deponent  from  the  time  she  lived 
in  her  house,  and  then  she  had  a  little  boy  with 
her ;  the  deponent  was  standing  at  the  door  talk- 
ing with  Charity  Thorn,  and  the  deceased  put  her 
head  out  of  the  window  and  said,  "  What  is  be* 
ts  come  of  the  little  boy."    So  in  a  variety  of  in- 
stances the  deceased  would  and  did  converse  ra- 
tionally.     They    say  the    great    height    of   her 
pbrensy  used  to  be  to  her  servants,  but  when  any 
of  her  relations  approached  she  would  be  calm ; 
and  Mrs.  Cartwright  says,  "  She  has  heard  her 
"  extremely  loud,  and  when  she  came  in  she  would 
"  be  extremely  calm."     Is  that  the  conduct  of  a 
person  who  has  no  distinction  of  persons  ?  What 
does  it  prove  ?  That  there  is  almost  no  person  so 
mad  as  not  to  have  some  degree  of  reason.     If 
she  had  some  degree  of  awe  for  any  persons,  per- 
haps they  were  those  she  had  an  entertainment 
from  and  could  converse  with  like  a  rational  per- 
son; if  she  could  converse  rationally  that  is  a  lu- 
cid interval ;  and  that  she  so  did  and  had  lucid  in- 
tervals I  think  is  completely  established.    If  she 
had  particular  subjects    or    topics   in  her  mind, 
and  at  such  tiroes  would  talk  rationally  upon  them, 
and  when  those  topics  were  out  of  her  mind  would 
fly  into   outrages  of  phrensy  and  extravagance, 
does  that  all  shew  that  at  the  former  time  she  was 
deprived  of  rational  capacity  ?  in  my  opinion,  not ; 
at  one  time  she  had  capacity  enabling  her  to  make 
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a  will,  at  others  not ;  at  one  time  she  was  in  fits 
of  phrensy,  and  at  another  out  of  them. 

How  then  stands  this  case  as  to  those  cases 
which  have  been  cited,  and  as  to  the  facts  neces- 
sary to  establish  a  lucid  interval. 

In  the  Attorney  General  v.  Parnther  (a).  The 
circumstances  of  the  case  are  not  very  accurately 
mentioned  in  the  report.  It  differs,  however,  as 
materially  from  this  as  any  two  cases  can  do. 
The  act  was  the  execution  of  a  power  of  attorney. 
The  subscribing  witnesses  said  the  party  appeared 
to  them  to  enjoy  her  faculties  sufficient  for  the 
purpose,  and  they  explained  the  nature  and  effect 
of  it  to  her,  and  asked  her  if  she  did  it  with  her 
free  will  and  consent,  to  which  she  readily  an- 
swered, "  Yes ;"  and  then  executed  it.  And  this 
is  all  the  evidence  as  to  her  sanity.  They  bring 
an  iftstrament  ready  written,  tell  her  what  it  is, 
Mkher  if  it  meets  her  consent,  she  says,  "  Yes," 
and  does  it  freely.  Is  that  the  present  case  ?  No. 
If  this  will  had  been  prepared  by  Mrs.  Cottrell, 
and  brought  to  the  deceased,  and  read  to  her,  and 
she  had  been  asked  if  that  was  her  mind,  and  had 
executed  it,  that  would  have  been  a  different  case 
■ftom  the  present.  In  this  case  the  act  is  done  and 
completed  by  the  deceased  herself;  it  is  not  a 
inere  acquiescence,  or  form  of  execution  only; 
there  is  not  the  least  colour  of  proof  that  it  had 
been  suggested  to  the  deceased  by  any  person 
living. 

The  ground  for  a  new  trial  hi  Pamthefs  case 

(a)  On  a  root  ion  for  a  new  trial.  Hilary  Term,  1792.  See 
Brown's  Cnsncery  Cases,  Vol.  Tit.  p.  441. 
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s,  that  the  jury,  having  been  directed  to  enquire 
into  the  fact,  they  gave  a  general  verdict  that  she 
was  not  a  lunatic  at  all,  directly  against  tba  evi- 
dence. And  what  the  Lord  Chancellor  said  is  jus*. 
The  persons  there  who  witnessed  the  act*  ap+ 
pretended  H  was  proper  in  itself,  and  scarcely 
watched  the  means  with  sufficient  attention.  Ufct 
doubtedly  the  rales  laid  down  there  were  with 
a  view  to  the  facts  of  the  case;  but  I  do  not  see 
bow  a  stricter  proof  can  be  given  than  has  been 
in  the  present  case. 

Clarke  y.  Lear  and  Scerwell  (a)  was  the  case 
vf  a  man  who  had  been  clearly  disordered  m 
his  mind  for  a  length  of  time;  he  goes  to  tittle 
Hampton  to  bathe  in  the  sea,  and  there  be 
fees  a  young  woman  at  the  house  where  he 
boarded,  of  whom  he  had  no  prior  knowledge, 
and  wants  to  marry  her,  at  a  time  when  he  was 
insane,  is  brought  up  to  town  in  a  strait  waist- 
coat, and  there  afterwards  writes  a  paper  by  way 
af  oetbeii,  giving  her  a  legacy.  This  is  ddusiou. 
k  is  said  that  paper  is  as  well  written  aa  thia 
will;  but  who  was  it  made  in  favour  of?  it  was  for  a 
person  whom  he  hardly  knew,  and  of  whom  h$  4tt4 
oeucetved  a  favourable  impression  at  a  time  when 
be  was  clearly  in  a  state  of  derangement,  but  to 
whom  he  had  no  cause  whatever  to  give  a  benefit^ 
In  cases  of  this  sort  ypu  are  to  enquire  was  it  <a 
tational  and  sensible  act,  and  if  you  can  make  it 
appear  that  it  is  a  rational  and  sensible  act,  then 
yea  go4he  whole  length  the  law  requires. 
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In  Coghlan  v.  Coghlan.  No  man  could  be  more 
completely  proved  to  be  insane  than  the  deceased 
in  this,  case  before  the  will  was  thought  of ;  I  re- 
member it  most  perfectly,  he  was  sent  to  Brook 
House,  and  there  he  was  attended  by  Dr.  Monro, 
an  apothecary,  and  a  woman,  and  they  all  of  them 
say  he  was  a  person  as  insane  as  they  had  ever 
seen;  he  was  likewise  visited  by  a  gentleman, 
Mr.  Winthfop,  who  was  known  to  him,  and  with 
whom  he  entered  into  a  rational  conversation  re- 
specting his  family,  and  exactly  as  he  had  told  Mr. 
Winthrop  he  gave  directions  to  an  attorney  to 
make  his  will,  which  was  to  the  benefit  of  his  fa- 
mily, except  his  grand-daughter ;  but  she  had  had 
a  fortune  left  her,  and  he  had  frequently  declared 
he  would  leave  her  but  £100  as  she  was  fully 
provided  for ;  the  will  in  that  case  was  drawn,  and 
when  it  was  first  brought  to  him  he  was  in  some 
degree  recovered;  it  was  then  read  over  to  him, 
and  he  declined  executing  it  at  such  time,  but  he 
did  execute  it  afterwards,  and  it  appeared  to  be 
the  intent  and  desire  of  the  testator,  who  had  an 
interval  to  express  himself;  the  attorney  said  he 
gave  him  instructions  in  a  very  composed  man- 
ner; and  upon  that  ground  the  will  was  pro- 
nounced for ;  there  was  no  disorder  at  the  time, 
though  he  was  afflicted  with  a  distemper  of  the 
mind  to  a  very  great  degree,  and  the  will  was 
consistent  with  his  intentions  when  of  ca- 
pacity. 

In  Greenwood  v.  Greenwood,  the  last  verdict 
established  the  will,  and  I  do  not  see  any  one  of 
the  cases  which  militates  against  the  present 
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I  am  of  opinion  in  this  case  that  the  deceased 
by  herself  writing  the  will  now  before  the  Court 
hath  most  plainly  shewn  she  haft  a  full  and  com- 
plete capacity  to  undertand  what  was  the  state  of 
her  afiairs  and  her  relations,  and  to  give  what  was 
proper  in  the  way  she  has  done.     She  not  only 
formed  the  plan,  but  pursued  and  carried  it  into 
execution  with  propriety  and  without  assistance. 
In  my  apprehension  that  would  have  been  alone 
sufficient,  but  it  is  further  affirmed  by  the  recog- 
nition and  the  delivery  of  the  will.     Therefore 
under  all  these  circumstances  I  have  no  doubt  in 
pronouncing  this  to  be    the  legal   will    of    the 
,  deceased. 
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Froth  the  sentence  of  the  Prerogative  Court 
an  appeal  was  interposed  ip  the  High  Court  of 
Delegates. 

The  cause  came  on  for  hearing  before 

Mr.  Baron  Perryn, 
Mr.  Justice  Grose, 
Mr.  Justice  Rook, 
Doctors  Harris, 

Fisher, 
and 

Arnold. 


Dtcewfeert*. 


The  King's  advocate  (Sir  William  Scott),  the 
Attorney  General  (Sir  John,  Scott),  and  Mr. 
Mansfield  argued  in  support  of  the  will. 

Dr.  Nicholl,  Dr.  Lawrence,  and  Mr.  Grant, 
contra. 

The  King's  advocate  and  the  Attorney  General 
were  heard  in  reply. 

The  Court  took  time  to  deliberate. 

The  sentence  of  the  Prerogative  Court  was  af- 
firmed ;  but  the  Delegates  gave  no  costs. 
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Judgment.  Primogenitor 

o-      i  iwr  fi*ei  do  right 

Sir  JOHN  NiCHOLL.  to  an  admini* 

The  question  in  the  present  case  arises  upon  the 
grant  of  an  administration  to  the  goods  of  the 
Right  Hon.  Charles  Greville  who  has  died  in- 
testate. 

The  deceased  left  two  brothers,  one  sister,  and 
a  nephew  the  son  of  a  deceased  sister ;  the  pro- 
perty must  be  distributed  amongst  the  four ;  and 
there  are  three  persons  to  whom  administration 
nay  be.  granted : 

The  earl  of  Warwick,  the  elder  brother,  prays 
that  it  may  be  granted  solely  to  himself,  or  to  him- 
self jointly  with  his  brother  Mr.  Robert  Greville : 
The  younger  brother  Mr.  Robert  Greville  pmys 
that  it  may  be  granted  solely  to  himself,  and  he 
is  supported  in  this  prayer  by  the  nephew  Mr. 
Churchill,  who  is  entitled  to  an  equal  distributive 
share  of  the  property :  the  sister  Lady  Frances 
Harpur  prays  first  that  it  may  be  solely  to  her 
brother  Robert,  then  solely  to  Lord  Warwick,  or 
jointly  to  him  and  her  brother  Robert,  and  lastly 
solely  to  herself,  or  jointly  to  herself  and  the  elder 
or  both  brothers. 

The  statement  is  rather  complicated,  but  the  re* 
suit  of  it  is  that  there  is  a  moiety  of  the  interests 
CMoerned  ?rayrt>g  the  sole  administration  for  Mr. 
Robert  Greville ;  a  quarter  of  the  interests  pray- 
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ing  the  sole  administration  to  Lord  Warwick ;  a 
quarter  praying  the  sole  administration  to  Lady 
Frances  Harpur ;  a  quarter  the  joint  administra- 
tion to  the  two  brothers ;  a  quarter  a  joint  admi- 
nistration to  the  elder  brother  and  the  sister, 
or  to  both  the  brothers  and  the  sister,  for  Lord 
Warwick  unites  in  praying  that  it  may  not  be 
jointly  to  himself  and  his  sister. 

The  (a)  statute  leaves  it  to  the  ordinary  to  grant 

(a)  The  jurisdiction  which  the  Ecclesiastical  Court  exercises 
otct  the  effects  of  persons  dying  without  a  will  rests  on  a  Tery 
ancient  foundation :  in  the  early  periods  of  onr  history  the  or- 
dinary had  by  common  law  the  absolute  disposal  of  the  per- 
sonal property  of  all  intestates ;  and,  under  the  pretext  of  ap- 
plying their  goods  to  religious  purposes  (in  pios  usus),  pos- 
sessed itself  of  them  not  only  in  cases  where  the  deceased  left 
a  widow  and  children  or  other  near  relations,  but  in  defiance 
also  of  the  just  claims  of  creditors.  On  this  footing  the  law 
continued  under  the  Norman  kings  and  the  first  sovereigns  of 
the  line  of  Plantagenet ;  but  when  the  free  spirit  of  our  con- 
stitution, which  had  been  long  labouring  under  the  pressure  of 
the  feudal  institutions  and  the  shackles  of  Papal  superstition, 
commenced  those  struggles  which  ultimately  led  to  its  emanci- 
pation, the  abuses  practised  by  the  ordinary  in  the  administra- 
tion of  the  e'ffects  of  intestates  became  in  their  tun  subjected 
to  correction  and  control. 

The  32nd  article  of  the  Magna  Charia  extorted  from  King 
John  expressly  provides  against  them ;  but  it  is  a  curious  fact, 
and  one  which  strongly  marks  the  influence  of  the  Papal  power 
in  England  at  that  period,  that  this  article  was  wholly  omitted 
in  the  Magna  Charia  of  Henry  HI. 

13  Edward  I.  st  1.  c.  19.  (commonly  called  the  Statute  of 
Westminster,)  made  the  estates  of  intestates  liable  to  the  pay- 
ment of  their  just  debts. 

31  Edward  III.  st.  1.  c  11.  compelled  the  ordinary  to  depute 
th*  next  and  most  lawM  friends  of  the  deceased  to  administer 
his  goods* 
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stand  in  an  equal  degree  of  relationship ;   none 
have  a  legal  preference  ;  the  selection  rests  with 
the  discretion  of  the  Court ;  that  discretion  how-    Gbetillz 
ever  is  not  to  be  arbitrarily  or  capriciously  assumed, 
but  to  be  a  legal  discretion  governed  by  principle 
and  sanctioned  by  practice;  in  exercising  it  the 
Court  is  not  to  be  guided  by  the  wishes  or  feelings 
of  parties,  but  is  to  look  to  the  benefit  of  the  estate 
and  to  that  of  all  the  person^  interested  in  the  dis- 
tribution of  the  property.     The  first  duty  of  the 
Court  then  is  to  place  it  in  the  hands  of  that  per- 
son who  is  likely  best  to  convert  it  to  the  advan- 
tage of  those  who  have  claims,  either  in  paying 
the  creditors,  or  in  making  distribution ;  the  pri- 
mary object  is  the  interest  of  the  property. 

The.  claim  of  Lord  Warwick  to  the  sole  admi- 
nistration rests  merely  on  the  circumstance  of  his 
being  the  elder  brother ;  none  of  the  other  parties 
interested  support  that  application  ;  Lady  Frances 
did  execute  a  proxy  praying  that  it  might  be 
either  solely,  to  herself  or  jointly  or  solely  to  her 
brother,  but  she  has  since  retracted  that,  and  her . 
last  proxy  is  that  it  may  be  solely  to  herself  or 
jointly  with  him  or  to  both  her  brothers. 

Primogeniture  gives  no  right ;  if  things  are  pre- 
cisely equal ;  if  the  scale  is  exactly  poised,  being 
the  elder  brother  would  incline  the  balance,  but  it 
would  not  weigh  against  the  wish  of  the  majority 
of  interests*    In  the  present  case  there  are  two 

21  Henry  VIII.  c.  5.  placed  the  l*w  on  the  footing  on  which 
it  now  stands. 
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"K>9*      interests  out  of  the  four  praying  that  the  sole  adk 

Term.      ministration  may  be  granted  to  the  younger  bra- 

v^v^/    ther,  and  against  that  majority  the  claim  of  pri*- 
Warwick. 

Vm         mogeniture  could  not  stand,  this  would  give  a  de-\ 

GbstiutS.   cided  preference  if  nothing  else  did  to  the  younger 

brother. 

But  it  has  been  said  there  is  not  a  majority  oi 
interests  this  way  inasmuch  as  there  is  an  equal 
number  of  interests  praying  for  a  joint  adroinistm* 
tion  ;  this  is  not  correctly  the  fact ;  no  two  parties 
have  joined  in  praying  for  a  joint  administration:, 
Lord  Warwick  does  not  pray  to  be  joined  with  his 
sister ;  the  other  brother  does  not  pray  to  be  joined 
with  Lord  Warwick  or  the  sister ;  it  is  Lady 
Frances  only  who  prays  to  be  joined  either  with 
Lord  Warwick  or  with  both  the  brothers. 

Assuming  however  that  Lord  Warwick  and  his 
sister  did  unite  in  praying  for  a  joint  administra- 
tion, the  interests  indeed  would  be  even,  but  it 
would  he  an  application  for  a  joint  opposed  to  an 
application  for  a  sole  administration.  lb  has  been 
ctrpectiy  stated  that  the  Court  never  forces  a  joint 
administration,  because  if  the  administrators  were 
at  variance  it  almost  put  an  end  to  the  administra- 
tion. Further,  the  Court  prefers  ceteris  paribus 
a  sole  to  a  joint  administration,  because  it  is  infi- 
nitely better  for  the  estate ;  administrators  must 
join  and  he  joined  in  every  act,  which  w.ould  not 
only  be  inconvenient  to  themselves,  but  what  is  of 
mm  osnseqaence  must  be  inconvenient  to  those 
who  have  demands  on  the  estate  either  as  creditor, 
or  as  entitled  in  distribution. 

Supposing  then  there  was  in  the  present  cose  an 
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equality  of  interests,   and  that  the  Court  had  to       *£09- 
choose  between  a  sole  and  joint  administration,       Term. 


Warwick 


still  the  sole  all  other  circumstances  being  equal 
would  be  entitled  to  the  preference  ;  here  are  also 
considerable  creditors  who  support  the  application  Grctua* 
for  the  administration  being  granted  to  Mr.  Ro- 
bert Greville.  I  collect  that  there  is  some  doubt 
whether  the  estate  may  be  solvent  or  not  much 
more  than  solvent ;  it  may  be  of  considerable  im- 
portance that  the  afiairs  should  be  managed  in  the 
most  speedy  and  advantageous  manner ;  the  wishes 
of  the  creditors  are  not  in  all  cases  of  weight,  but 
they  are  entitled  to  consideration  where  the  estate 
is  considerable,  the  demands  heavy,  and  the  sol- 
vency in  the  slightest  degree  doubtful. 

These  considerations  are  sufficient  where  a 
moiety  of  the  interests  supported  by  considerable 
creditors  jpin  in  praying  the  sole  administration  to 
be  granted  to  one  of  4he  brothers  to  whose  fitness 
not  the  slightest  objection  has  been  raised;  there 
are  other  considerations  which  it  is  not  necessary 
to  enter  upon  except  so  far  as  to  state  that  they 
lend  to  the  same  conclusion ;  there  are  reasons 
however  for  qot  unnecessarily  discussing  them.  I 
wish  however  distinctly  to  state  that  the  Court  in 
feeling  itself,  called  upon  in  the  discharge  of  its 
judicial  duty  to  grant  the  administration  to  Mr. 
Robert  Greville  is  not  governed  by  any  circum- 
stances which  reflect  hi  the  slightest  degree  on  the 
honor  and  character  of  the  noble  earl  who  is  the 
other  party  to  this  suit. 
Administration  decreed  to  Mr.  Robert  Greville, 
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establishes  This  cause  came  on  for  hearing  on  the  evidence 
^erawUiT  adduced  in  support  of  the  allegation,  which  had 
propounded  papers  1,  2,  3,  and  4,  as  containing 
together  the  will  of  the  deceased. 

Ten  witnesses  were  examined;  but  the  only 
portion  of  their  evidence  to  which  it  is  material  to 
advert,  is,  that  of  Mr.  Scott, 

Who,  after  stating  that  the  deceased  had  con* 
suited  him  in  April,  1808,  as  to  the  form  of  hit 
will,  and  had  requested  him  to  write  the  preamble 
for  him  and  the  names  of  the  legatees,  leaving 
blanks  for  the  sum  he  intended  to  bequeath  to 
each,  proceeded  thus : — "  That,  on  the  28th  of 
May,  the  deceased  produced  the  paper  writing  so,  as 
aforesaid,  written  by  the  deponent  on  the  14th  of 
April,  with  the  blanks  for  the  legacies  all  supplied, 
And  the  paper  itself  dated  and  signed  ;  and  he  di- 
rected him  to  make  some  alterations  therein,  [here 
the  witness  specified  the  alterations,]  and,  having 
so  done,  he  read  it  over  to  the  deceased,  being  the 
paper  No.  1.  That  Sir  John  Chichester  imme- 
diately desired  the  deponent  to  transcribe  it,  on  ac- 
count of  the  alterations  and  interlineations,  which 
he  accordingly  did, — the  deceased  dictating  to  the. 
deponent,  and  transposing  some  of  the  bequests. 


"} 


(o)  See  pages  39  and  4ft. 


PREROGATIVE  COURT   OF   CANTERBURY. 


VS® 


That  the  legacies  of  two  years9  wages  given  to  the 
servants  in  JV&.  1  were  omitted  in  the  deceased's 
dictation  of  No.  2.  That  finding  No.  2  was  to  be 
of  a  more  formal  and  secure  nature  than  No.  1,  he 
suggested  to  the  deceased  the  propriety  of  appoint- 
ing an  executor ;  which  he  approving, '  named  the 
Rev.  John  Sandford  and  the  deponent.  That  the 
deponent  observed  that  one  was  sufficient,  and 
begged  to  decline ;  and  that  the  deceased  then  de- 
sired him  to  write  down  Mr.  John  Sandford  alone  : 
he  then  read  the  paper  over  to  the  deceased,  and 
suggested  the  propriety  of  having  the  same  wit- 
nessed to  render  it  more  secure,  and  offered  to  wit- 
ness it  himself ;  but  the  deceased  said,  that,  as  he 
intended  to  give  the  deponent  something,  he  could 
not  be  a  witness ;  to  which  the  deponent  replied, 
that  he  might  give  him  something  by  a  subsequent 
paper,  and  then  he  should  be  a  good  witness.  The 
deceased  said  it  should  be  so,  and  then  signed 
tad  sealed  JVb.  2 ;  and  the  deponent  signed  his 
name  as  a  witness.  That  after  such  execution, 
the  deponent  discovered  that  in  transposing  the 
legatees'  names,  the  legacies  of  two  years'  wages 
to  the  servants  were  omitted,  and  mentioned  it  to 
the  deceased,  who  observed  that  it  was  of  no  con- 
sequence, as  they  could  be  inserted  in  the  will  to 
be  made,  alluding  to  the  one  to  be  prepared  by 
Mr.  Harman." 

Judgment. 

Sir  John  Nicholl. 

The  case  1ms  already  received  much  discussion 
on  two  preliminary  points,  and  is  now  reduced  to 
*  very  narrow  compass;  it  is  unnecessary  to  repeat 

vot.  I.  * 
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what  took  place  in  the  earlier  stages  of  the  cause, 
farther  than  to  observe  that  subsequent  investiga- 
tion has  confirmed  the  Court  in  the  propriety 
of  the  conclusions  it  drew  from  the  face  of  the 
papers. 

Witnesses  have  been  examined  to  prove,  that 
the  papers  were  executed  by  the  deceased,  with 
an  intention  of  giving  them  a  testamentary  effect, 
and  that  he  was  a  competent  agent. 

The  proof  is  perfectly  satisfactory ;  and  there 
can  be  no  doubt  that  Nos.  2,  3,  and  4,  must  be 
pronounced  for.  The  only  question  is,  Whether 
JVb.  1  is  to  be  considered  as  a  part  of  the  will,  or 
to  have  been  superseded  by  a  subsequent  paper  ; 
or,  in  other  words,  whether  No.  2  was  intended 
to  be  taken  in  addition  to  No.  1,  or  as  a  substitute 
for  it  ? 

The  account  given  in  evidence  by  Mr.  Scott,  the 
apothecary  and  confidential  friend  of  the  deceased, 
most  fully  confirms  that  which  appeared  from  the 
papers  themselves — that  No.  1  is  the  mere  draft  of 
No.  2 ;  that  2  was  substituted  for  1,  and  super* 
seded  it ;  and  that  the  deceased  had  not  the 
slightest  intention  of  giving  effect  to  both  instru- 
ments. 

It  is  said  the  servants  will  lose  their  legacies 
through  a  mistake,  and  so  they  will ;  but  the  Court 
cannot  help  this. 

It  is  further  said  that  I  might  pronounce  for  the 
clause  as  omitted  by  mistake  ;  and  the  Court  would 
go  a  great  length  to  do  so,  as  it  has  done  in  other 
cases,  if  it  were  owing  to  the  mistake  of  a  third 
party.    But  here  the  mistake  was  that  of  the  de- 
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ceased  himself.      He  dictated  ;    if  an  omission,  it       1809. 

,.  rr,,  .  .  .         Michaelmas 

was  his  own.  The  paper  was  read  over  to  him,  Term. 
he  formally  executed  it,  and  it  is  attested.  It  would 
be  a  most  dangerous  step,  and  one  not  sanctioned 
by  any  precedent,  upon  parole  evidence  alone,  to  Vauohav. 
supply  a  clause  which  has  been  omitted ;  but  the 
deceased  himself  was  aware  of  it ;  it  was  pointed 
out  to  him,  and  he  himself  proposed  the  remedy  ; 
to  insert  them  in  a  formal  will.  This  would  render 
it  still  more  dangerous  ;  he  wrote  subsequent  pa- 
pers, and  executed  others  prepared  by  Mr.  Har- 
man  ;  these  omitted  legacies  were  not  supplied. 

Under  such  circumstances  the  law  must  presume 
that  they  were  intentionally  omitted  ;  it  can  only 
safely  look  to  facts  and  to  written  papers,  not  to 
parole  declarations. 

The  principle  must  be  applied  however  the 
Court  may  think  that  the  omission  in  this  case  was 
accidental  in  the  first  instance  and  forgetfulness  in 
the  second ;  there  may  be  strong  claims  upon  the 
liberality  of  the  next  of  kin  to  pay  these  legacies 
to  the  servants,  more  especially  as  the  residue  may 
possibly  be  undisposed  of,  and  come  to  them  more 
from  the  inactivity  and  indecision  of  the  deceased 
than  from  his  real  intention  ;  but  with  this  the 
Court  cannot  interfere  judicially,  not  even  in  the 
way  of  recommendation. 

Upon  the  whole  I  think  No.  1  not  entitled  to 
probate,  but  prouounce  for  2,  3,  and  4,  together, 
as  containing  the  will  of  Sir  John  Chichester. 
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pk^tajSt"  Amelia  Brockley,  otherwise  Girard,  died  hav- 
mnSagead-  inS  ma^e  a  w*"  *n  which  she  appointed  Edward 
pro!**        Wilson  sole  executor. 

A  caveat  was  entered  against  this  will  by  Robert 
Brockley  who  alleged  that  he  was  the  lawful  hus- 
band of  the  deceased,  and  he  further  propounded 
his  interest  in  an  (a)  allegation  in  which  he  pleaded 
his  marriage  with  Amelia  Btockley  then  Amelia 
Langley  by  banns  in  September  1780,  his  coha- 
bitation with  her,  and  separation  from  her,  and 
the  fact  of  her  having  been  illegally  married  in  the 
year  1795,  to  William  Girard,  by  her  maiden  name 
of  Langley. 

In  reply  to  this,  Edward  Wilson  the  executor 
under  the  will  now  tendered  a  responsive  allega- 
tion, pleading, 

First,  that  part  of  the  marriage  act  which  re- 
quires the  publication  of  banns,  and  regular  no- 
tice to  the  minister  of  the  true  Christian  and  Sur- 
names. 

Secondly,  that  Amelia  Girard  widow,  falsely 
called  Brockley,  was  the  illegitimate  daughter  of 
Martha  Burt  and  John  Langley;  that  Martha 
Burt  swore  the  child  to  Langley,  and  that  Langley 
compounded  with  the  parish  for  her  maintenance, 
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that  Mary  Burt  shortly  afterwards  married  fit  per-        tsio. 
son  of  the  name  of  Bannister,  and  that  in  conse-       Term. 
quence  of  this  marriage  her  illegitimate  daughter     ^-^v-^ 
assumed  the  name  of  Bannister,    and  from  that         I"0N 
period  constantly  passed  and  was  only  known  by    Brockley. 
the  name  of  Bannister. 

Thirdly,  that  the  banns  pleaded  to  have  been 
published  between  Robert  Brockley  and  Amelia 
Langley,  who  was  only  known  by  the  name  of 
Amelia  Bannister,  were  on  that  (a)  account  un- 
duly published,  and  consequently  the  marriage 
was  absolutely  null  and  void. 

The  question  before  the  Court  was,  as  to  the 
admissibility  of  this  allegation. 

Swabeyfor  the  husband. 

The  allegation  does  not  plead  that  she  was  not 
baptized  as  Amelia  Langley,  and  the  register  of 
her  baptism  is  not  offered  to  the  Court ;  an  illegi- 
timate child  has  no  name  unless  by  baptism ;  by 
baptism  she  acquires  a  name  which  can  only  be 
changed  at  confirmation. 

Besides  the  allegation  is  inadmissible  on  princi- 
ple, as  the  proceedings  are  not  instituted  inter 
vivos,  but  after  the  death  of  one  of  the  parties. 

Barnaby  contra,  for  the  executor. 

The  Court  has  clearly  jurisdiction ;  it  has  exer- 
cised it  in  Haydon  v.  Gould,  Copps  v.  Follon,  and 
a  variety  of  instances. 

It  is  not  necessary  to  plead  the  entry  of  the  bap- 
tism, because  an  illegitimate  child  if  she  has  ac- 
quired no  name  by  reputation  can  only  be  entitled 

(a)  26  Geo.  2.  c  33.  s.  1.    26  Geo.  2.  c.  33.  i.  2. 

1 


134 


CASES   DETERMINED   IN   THE 


1810. 
Trinity 
Term. 


to  the  name  of  her  mother.     It  was  held  so  in 
(a)  Wakefield  v.  Mackay  ;  in  that  case  an  illegiti- 
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Wakefield   v.   Mackay,    otherwise   Lascelles,     otherwise 
Brooklet*       Thorpe,  otherwise  Jackson,  falsely  calling  herself  Wake- 
field. 

Judgment. 

Sir  William  Scott.* 

This  is  a  suit  for  a  nullity  of  marriage  instituted  by  Daniel 
Wakefield,  Esq.  against  Isabella,  described  in  the  libel  as  Isa- 
bella Mackay,  falsely  calling  herself  Wakefield. 

The  parties  were  married  in  the  church  of  St.  James's,  Clerk- 
en  well,  on  the  29th  of  May,  1805,  after  a  proclamation  of 
banns  nnder  the  names  of  Daniel  Wakefield  and  Isabella  Jack- 
son. It  was  observed  in  argument  that  this  was  not  a  new  con- 
nection ;  and  it  certainly  was  not,  either  with  relation  to  the  time 
of  their  acquaintance  which  preceded  this  marriage  connexion,  or 
to  the  nature  and  description  of  that  connexion. 

Mr.  Baster,  who  appears  to  be  a  fellow  student  of  Mr. 
Wakefield's  at  one  of  the  inns  of  Court,  has  been  examined  ; 
and  he  deposes  upon  the  fifth  interrogatory,  that  he  had  under- 
stood from  Daniel  Wakefield  the  prod u cent  that  he  first  became 
acquainted  with  the  ministrant  six  or  seven  years  ago;  this 
brings  it  to  about  the  year  1800;  it  appears  that  she  and  Mr. 
Wakefield  cohabited  together  during  the  former  and  latter  part 
of  that  period ;  for  it  appears  that  she  during  the  former  part 
of  that  time  passed  by  the  name  of  Lascelles  at  the  lodgings 
where  he  the  producent  there  kept  her  as  his  mistress ;  who  is 
the  seducer  and  who  is  the  seduced  in  this  case  does  not  at  all 
appear;  what  the  age  of  Mr.  Wakefield  is  is  not  disclosed  upon 
the  evidence,  but  this  woman  appears  to  have  been  of  extreme 
youth  at  this  time,  I  think  by  the  dates  assigned  not  more  than 
fifteen  years  of  age,  which  lays  some  ground  for  probability 
that  she  was  not  the  first  who  took  the  active  lead  in  forming 
this  connexion. 

*  This  judgment  is  copied  from  a  note  taken  in  short  hand 
by  Mr.  Gurney. 
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mate  child  was  baptized  in  the  name  of  her  mo- 
ther,  and  though   in  the  course  of  her  life  she 

What  name  she  bore  at  the  time  Mr.  Wakefield  was  intro- 
duced to  her,  or  under  what  circumstances  she  was  living,  does 
not  at  all  appear ;  very  soon  afterwards,  namely  in  February, 
1802,  she  took  the  name  of  Lascelles,  Mr.  Wakefield  at  the 
same  time  assuming  the  same  name  and  passing  as  Mr.  Lascelles 
the  husband  of  Mrs.  Lascelles  ;  he  introduced  her  as  his  wife 
to  a  boarding  school,  where  he  visited  her  he  passing  under 
that  name.  In  1803  she  went  to  Salisbury  under  the  name  of 
Thorpe ;  the  manner  in  which  she  assumed  the  name  of  Thorpe 
b  described  in  her  answers  to  be  this,  "  That  upon  her  going 
"  into  the  country  Mr.  Wakefield  tendered  to  her  a  list  of 
u  names  for  her  acceptance,  recommending  the  name  of  Bad* 
*  deley  ;  that  she  disapproved  of  that  name  and  chose  in  pre* 
u  ference  the  name  of  Thorpe ;"  she  went  to  various  country 
places,  and  as  some  part  of  the  evidence  would  rather  seem  to 
disclose  as  an  actress  in  a  country  theatre ;  she  returned  to  Lon- 
don in  1804 ;  they  then  cohabited  together,  he  under  the  name 
of  Mr.  she  under  that  of  Mrs.  Thorpe,  he  taking  a  house  and 
keepmg  a  house,  paying  bills,  and  carrying  on  other  transac- 
tions in  that  name. 

In  September  1804,  a  Roman  Catholic  marriage  took  place 
between  them,  and  she  assumed  the  name  of  Wakefield  with 
Ms  perfect  knowledge  and  consent;  after  this  ceremony  so- 
lemnly though  not  validly  performed  she  attracted  the  atten- 
tions of  this  witness  Mr.  Baster ;  he  admits  upon  an  interroga- 
tory that  after  the  said  marriage  according  to  the  rites  of  the 
Reman  Catholic  church,  he  himself  made  professions  of  love 
and  affection  to  the  minhtrant,  and  endeavoured  to  prevail 
epon  her  to  leave  Mr.  Wakefield  and  marry  him  the  respond- 
eat; and  in  or  about  the  month  of  April,  1805,  he  caused  the 
buns  to  be  published  in  the  parish  church  of  Iver  for  the  mar- 
riage of  himself  with  the  said  Isabella  Wakefield  the  ministrant 
by  the  name  of  Isabella  Jackson. 

That  this  oner  on  the  part  of  Mr.  Baster  was  produced 
by  any  effort  on  her  part  is  I  think  repelled  by  the  account 
which  Mr.  Baster  ghee  that  he  was  the  person  that  endeavoured 
te  prevail  npen  her  ;  he  describes  her  as  a  woman  of  an  engag- 
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bad  used  a  variety  of  names  still  the  Court  held 
that  the  banns  having  been  published  in  the  name 

iDg  person  and  interesting  manners ;  the  only  unfair  practice 
imputed  to  her  is,  that  she  fraudulently  concealed  her  birth 
and  parentage  and  pretended  a  connexion  with  divers  noble  and 
illustrious  families ;  to  that  part  Mr.  Baster  is  the  only  witness, 
and  he  proves  that  she  did  state  herself  to  be  the  daughter  of 
the  Honorable  Mrs.  Sandford,  connected  with  the  Marquis  of 
Thomond  and  other  considerable  persons. 

That  this  was  done  for  the  purpose  of  effecting  any  marriage, 
or  the  particular  marriage  upon  which  I  have  now  to  decide, 
does  not  appear ;  it  might  be  the  gratification  of  an  idle  vanity, 
the  purchase  of  a  little  present  importance  amongst  the  persona 
with  whom  she  was  living,  and  not  at  all  with  any  view  to  the 
effectuating  any  marriage  ;  for  upon  the  whole  of  the  evidence 
I  see  no  anxiety  on  her  part  to  procure  the  marriage,  she  had 
been  content  to  live  upon  lower  terms  with  Mr.  Wakefield ; 
Mr.  Barter's  admission  upon  the  eighth  interrogatory  proves  I 
think  that  her  ambition  was  not  very  active  in  procuring  this 
marriage,  for  he  answers  that  he  believes  Mr.  Wakefield  fre- 
quently entreated  and  endeavoured  to  prevail  upon  the  miuis- 
trant  to  consent  to  be  married  to  him,  and  that  it  was  in  conse- 
quence of  such  intreaties  they  were  afterwards  married  to  each 
other,  and  when  she  is  married  she  does  not  use  the  name  of 
Mrs.  Sandford  whose  daughter  she  had  represented  herself  to  be 
but  the  name  of  Jackson. 

I  see  therefore  no  reason  to  think  that  this  fraud  was  prac- 
tised with  the  intention  imputed  in  the  libel,  namely,  that  she 
falsely  pretended  that  her  real  name  was  Jackson,  and  that  she 
was  related  to  divers  noble  and  illustrious  families,  and  to  a 
person  who  had  married  an  opulent  West  India  planter  of  the 
name  of  Wells,  stated  to  be  her  aunt,  and  that  she  having  com- 
pletely gained  the  affections  prevailed  upon  the  said  Daniel 
Wakefield  to  consent  to  be  married  to  her,  and  she  accordingly 
was  so  married ;  the  representation  being  that  on  the  contrary 
it  was  he  who  endeavoured,  to  prevail  upon  her,  and  that  she 
consented  to  this  marriage  in  consequence  of  his  solicitation. 

I  see  no  reason  to  think  that  this  fraud  had  that  effect  upon 
Mr.  Wakefield,  because  from  Us  answers  I  collect  it  to  have 
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been  his  general  persuasion  that  she  was  the  daughter  of  this      Wilson 
person  the  same  as  she  is  described  to  have  been  in  this  libel ;  v* 

hot  taking  the  fact  to  be  otherwise  that  a  fraud  had  been  prac-   Brocklzt* 
tised  with  this  view  and  that  it  had  been  successful,  that  Mr. 
Wakefield  had  been  captivated  by  this  pedigree  which  she  had 
assumed  to  herself,  still  that  will  not  in  the  least  of  itself  affect 
the  validity  of  this  marriage.     Error  about  the  family  or  for* 
tune  of  the  individual,  though  produced  by  disingenuous  repre- 
sentations, does  not  at  all  affect  the  validity  of  the  marriage. 
A  man  who  means  to  act  upon  such  representations  should  ve- 
rify them  by  hb  own  enquiries ;  the  law  presumes  that  he  uses  . 
due  caution  in  a  manner  in  which  his  happiness  for  life  is  so  ma- 
terially involved,  and  it  makes  no  provision  for  the  relief  of  a 
blind  credulity  however  it  may  have  been  produced.     I  must  I 
think  lay  all  that,  both  in  point  of  fact  and  in  point  of  law, 
out  of  the  question  ;  and  I  must  consider  this  case  as  confined 
to  the  legal  question  arising  upon  the  fact  of  her  being  married 
under  the  name  of  Jackson  by  proclamation  of  banns  when  she 
bad  borne  the  several  names  I  have  before  recited.    To  prove 
t  nullity  of  marriage  it  must  be  shewn  to  the  satisfaction  of 
the  Court  that  Jackson  is  an  untrue  name. 

The  libel  pleaded  that  she  was  the  natural  and  lawful  daughter 
of  John  and  Ann  Mackay  with  whom  she  is  proved  to  have 
lived  much,  and  whom  she  is  proved  to  have  treated  with  great 
filial  affection,  as  she  did  likewise  a  brother  and  a  sister  with 
much  sisterly  affection ;  the  fact  established  however  by  the 
evidence  of  her  mother  and  of  two  other  persons  who  are  ex- 
amined is  I  think  clearly  what  I  am  bound  to  take  as  the  real 
fret  of  the  case  upon  this  evidence,  that  she  was  the  daughter 
of  Ann  Mackay  whilst  a  spinster  under  the  original  name  of 
Jackson ;  there  is  no  evidence  who  was  the  father  of  this  child, 
but  ai  any  rate  she  is  not  to  be  considered  as  the  natural  and 
lawful  daughter  of  John  and  Ann  Mackay. 

It  was  said  by  the  counsel  that  the  party  having  set  up  a  le- 
gitimacy had  no  right  to  avail  himself  of  what  turned  out  to  be 
the  fret,  the  contrary  evidence  6f  illegitimacy,    I  am  of  opt- 
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v^v^/        The  suit  is  instituted  to  prove  the  will  of  Acne- 

WlLSOM 

»__ ^  nionrthat  Mr.  Wakefield  has  a  right  to  use  any  evidence  intro- 

duced into  the  cause  by  either  party  if  he  can  arrif  e  at  the  con- 
clusion that  Jackson  was  not  the  true  name  by  any  other  means, 
and  that  he  has  a  right  to  avail  himself  of  the  benefit  of  that 
conclusion  however  obtained. 

.  It  occurs  to  me  that  there  are  three  possible  ways  in  which 
this  case  may  be  put  on  the  one  side  and  on  the  other. 

Firsts  that  any  one  of  these  names  was  a  sufficiently  true 
name  so  long  as  she  continued  to  go  by  it. 

Secondly,  that  none  of  these  names  can  be  considered  as  a 
true  name,  for  that  the  circumstances  of  her  birth  and  fortune 
were  such  that  she  never  acquired  what  the  law  can  consider  as 
a  true  name ;  and, 

Thirdly^  that  only  one  of  these  several  names  can  be  deemed 
the  true  name  of  the  party,  and  that  the  Court  is  bound  to  as« 
certain  that  name  in  order  to  determine  upon  the  validity  of 
this  marriage. 

That  any  of  these  names  is  a  sufficient  name  for  the  purpose 
was  submitted  upon  an  authority  entitled  to  great  respect  namely 
that  of  Sir  Joseph  JekyU  Master  of  the  Rolls,  who  in  the  case 
of  Barlow,  v.  Bateman  *  lays  down  certainly  in  very  unequi- 
vocal terms  that  any  one  may  take  upon  him  what  surname  and 
as  many  surnames  as  he  pleases ;  and  for  the  time  during  which 
he  uses  such  a  surname,  if  he  has  a  right  to  use  it,  it  is  what 
cannot  be  denominated  an  untrue  name. 

I  am  far  from  meaning  to  trench  upon  the  authority  due  to 
that  great  man  when  I  say  that  the  solid  grounds  on  which  this 
proposition  of  law  is  stated  do  not  appear  to  have  occurred  to 
him  just  at  the  moment  of  the  delivery  of  that  judgment ;  be- 
cause the  reason  stated  in  that  report  can  hardly  I  think  be 
deemed  satisfactory  to  produce  such  a  conclusion  ;  it  is  stated 
that  the  reasons  are,  first,  that  surnames  are  not  of  very  great 
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tor,  and  opposed  by  Robert  Brockley,  who  alleges      Term. 


antiquity ;  it  is  now  pretty  well  established  that  surnames  were      Wilson 
fully  in  use  even  among  the  common  people  by  the  reign  of  Vm 

Edward  II.,  which  is  now  five  hundred  years  ago,  a  pretty 
reasonable  period  for  the  establishment  of  any  legal  usage.  It 
bobserred  that  in  ancient  times  the  appellation  was  by  the 
Christian  name  and  place  of  habitation,  as  Thomas  of  Dale, 
which  Thomas  of  Dale  is  of  itself  a  surname,  a  local  surname) 
but  not  less  a  surname  on  that  account,  for  surnames  were  lo- 
cal, taken  frequently  from  places  of  habitation,  or  from  other 
circumstances  that  belonged  to  the  individuals  to  distinguish 
men  who  were  not  at  all  distinguished  by  Christian  names. 
The  Christian  names  are  scattered  about  among  the  mass  of  the 
people  with  such  profusion  that  the  Christian  name  is  no  dis- 
tinction at  all,  and  the  very  introduction  of  the  surname  was  to 
discriminate  that  which  was  not  before  discriminated. 

It  is  observed  that  the  usage  of  an  act  of  Parliament  for  a 
name  is  but  modern ;  certainly  it  is,  and  so  are  acts  for  any 
other  private  family  concerns,  they  are  of  modern  introduction, 
bat  there  has  been  a  practice  of  great  antiquity,  that  is  the 
grant  of  a  surname  by  the  crown,  passing  through  one  of  its 
public  offices ;  certainly  the  ancient  style  of  the  ancient  offices 
of  the  crown  are  some  authority  upon  the  subject ;  however  I 
would  observe  likewise  upon  the  confusion  that  must  be  pro- 
diced  to  a  degree  that  would  compel  a  legislative  correction  if 
the  practice  at  all  followed  this  rule  that  every  one  might  take 
what  surnames  he  pleased,  the  whole  world  would  be  at  hide 
tad  seek  about  identity  in  the  concerns  of  almost  every  indi- 
vidual. I  am  however  perfectly  content,  as  I  ought  to  be,  to 
take  this  assertion  coming  from  so  venerable  a  person,  confirmed 
u  it  is  by  other  documents  of  the  like  kind ;  but,  taking  it  as 
generally  true,  I  think  that  the  particular  case  of  the  marriage 
act  might  be  admitted  to  form  an  exception.  The  marriage,  ex- 
cept in  case  of  a  licence,  is  to  be  performed  by  proclamation  of 
bums,  which  is  to  designate  the  individual  in  order  to  awaken 
the  vigilance  of  parents  and  guardians,  and  to  give  them  an 
opportunity  of  protecting  their  rights;   it  therefore  requires 
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Wilson       that  the  true  name  should  be  given  them,  evidently  considering 
°*  that  a  name  assumed  for  the  occasion  is  a  name  that  will  not 

answer  the  purposes  of  these  provisions ;  accordingly  this 
Court  has  conceited  itself  to  be  carrying  the  intention  of  the 
law  into  effect,  when  it  has  annulled  marriages  where  a  false 
name  has  been  inserted  in  the  banns  though  no  fraud  were  in- 
tended, upon  the  ground  that  such  proclamation  was  no  pro* 
clamation  referring  to  that  marriage  but  to  another  transaction, 
the  marriage  therefore  was  without  proclamation  of  banns  and 
consequently  illegal ;  there  was  a  fraud,  a  want  of  fidelity  and 
truth  in  the  application  of  the  banns  to  the  marriage,  though 
there  might  be  no  fraud  in  the  original  intention ;  it  is  therefore 
I  think  clear  that  if  there  is  a  true  name  that  true  name  must 
be  used :  it  may  be  a  name  less  notorious  to  the  world  than 
some  name  which  the  party  has  thought  fit  to  assume,  but  it  ia 
not  less  the  true  name  on  that  account,  it  is  the  name  which  it 
is  presumed  her  relations  her  parents  and  her  guardians  are  the 
best  acquainted  with,  and  therefore  the  name  which  ought  to 
be  applied  on  such  an  occasion,  provided  she  is  possessed  of 
such  a  name. 

But  it  may  be  said  in  the  second  place,  that  under  the  cir- 
cumstances of  this  person's  birth  and  fortune  she  never  did  be- 
come possessed  of  that  which  the  law  would  consider  as  a  true 
name.  It  h  I  think  a  possible  case  that  there  may  be  ne  true 
name  ascertainable  as  belonging  to  an  iudi? idual ;  suppose  the 
Illegitimate  child  of  a  person  who  had  been  tossed  about  the 
world  in  a  variety  of  obscure  fortunes  and  situations,  who  has 
at  different  times  been  passing  under  different  names ;  the  child 
of  such  a  person  at  a  marriageable  age  may  not  be  possessed  of 
any  name  so  clearly  established  by  usage  as  to  be  depended 
upon  for  so  serious  a  purpose  as  that  of  invalidating  the  mar* 
riage. 

What  would  be  the  rule  of  law  in  such  a  case  ?  in  my  opi- 
nion, it  would  be  that  such  a  person  would  be  out  of  the  statute* 
The  law  presumes,  as  is  generally  true,  that  every  person  has 
a  name ;  but  the  law  which  presumes  that,  and  calls  for  that 
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has  been  given  in  pleading  his  marriage  with  the 
deceased,  in  1780,  by  banns,  under  the  name  of 


1810. 
Trinity 


does  Dot  compel  parties  to  impossibilities  ;  and,  if  the 
party  is  not  possessed  of  that  which  can  be  considered  as  a  true 
name,  in  my  apprehension  it  would  not  be  unfair  to  say  that  the 
marriage  of  such  a  person  would  stand  upon  the  old  footing  of 
the  canon  law,  which  required  banns  as  matter  of  regularity, 
pat  not  as  matter  of  necessity  to  the  validity  of  a  marriage. 
Perhaps  those  who  have  attended  to  the  evidence,  and  to  the 
long  and  elaborate  arguments  which  have  been  constructed  upon 
it,  may  be  disposed  to  entertain  an  opinion  that  this  very  cast 
tpproaches  something  towards  that  description  ;  an  illegitimate 
child,  very  little  history  applying  to  the  early  periods  of  her 
life,  assuming  a  succession  of  five  different  names  before  she 
narries ;  certainly  it  must  be  admitted  that  it  is  no  easy  matter 
to  ascertain  what  has  a  right  to  be  considered  as  die  true  name 
of  this  individual  under  all  the  circumstances. 

It  may  however  be  said  that  the  legislature  has  held  out  that 
every  person  has  a  true  name,  and  that  it  is  the  duty  of  the 
Court  in  this  case  for  the  determination  of  the  suit  to  decide 
which  of  these  several  names  is  that  which  is  best  entitled  to 
that  character. 

Five  names  have  been  stated ;  three  of  those  have  I  think 
been  very  much  dismissed  out  of  the  argument,  the  names  of 
Lescelles,  Thorpe,  and  Wakefield,  though  she  used  them  for  a 
considerable  time ;  they  were  all  of  them  presents  from  Mr. 
Wakefield ;  the  last  of  them  in  consequence  of  the  ceremony 
of  the  Roman  Catholic  marriage  which  had  taken  place  be- 
tween them.  But  the  question  has  turned,  as  I  think  it  ought 
to  turn,  upon  the  competition  between  the  names  of  Mackay 
and  Jackson  which  of  them  is  to  be  considered  in  the  character 
of  thfrtrue  name  of  this  individual. 

I  wiU  state  the  .evidence  which  applies  to  these  names ;  six 
witnesses  have  been  examined,  two  only  of  these  six  witnesses 
speak  of  her  under  the  name  of  Mackay ;  of  the  other  four, 
Paoferphat  and  Garnett  knew  her  only  under  the  name  of  Las- 
series  during  the  years  1801  and  1802;  she  lodged  with  PuuV 
•»ps«td»iingthe  year  1801;  and  with  Garnett  during  pert  of 
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Amelia  Langley.     If  that  marriage  was  valid  the 
deceased  was  a  married  woman,  and  had  no  right 

the  year  1802  by  that  name.  Mr.  Barter  appears  to  have 
known  her  by  the  name  of  Thorpe,  till  she  took  the  name  of 
Wakefield  upon  the  Roman  Catholic  marriage.  On  the  6tk  of 
September,  1801,  Turner,  who  was  a  porter  at  the  inn  of 
Court,  carried  messages  to  her  from  Mr.  Wakefield  ;  but  under 
what  name  or  names  she  then  passed  or  where  she  was  living 
this  witness  does  suit  describe.  There  are  only  two  witnesses 
who  speak  to  the  name  of  Mackay  ;  the  one  is  a  Mrs.  Grey, 
who  was  an  assistant  to;  Mrs.  Bayley  who  kept  a  Roman  Ca- 
tholic female  boarding  school  at  Hammersmith,  who  proyes  that 
she  was  a  boarder  for  an  entire  year  under  the  name  of  Mackay, 
till  January,  1704,  being  then  a  child  of  about  eight  years  of 
age.  The  other  witness  is  Mr.  Andrews,  a  perfect  stranger  to 
the  family,  but  who  was  introduced  to  the  knowledge  of  her 
by  a  memorable  transaction  of  her  life  ;  he  is  the  surgeon  of 
she  police-office  in  Bow  Street ;  he  was  brought  in  to  attend  a 
child  who  had  been  forcibly  violated  by  a  person  of  the  name 
of  Murphy,  who  was  afterwards  convicted  of  the  crime ;  this 
was  in  August,  1794,  and  he  identified  this  person  to  be  the 
child  that  he  had  attended,  bearing  the  name  of  Mackay.  Co* 
pies  of  affidavits  which  were  then  made,  in  which  she  describes 
herself  as  Isabella  Mackay,  and  her  mother  describes  her  under 
the  same  name,  are  produced  to  the  Court ;  and  it  was  ob- 
served very  justly  by  the  Counsel  for  Mr.  Wakefield  that  this 
was  a  very  serious  transaction ;  but  the  name  of  the  party  in- 
jured was  certainly  not  the  most  material  part  of  this  serious 
transaction,  for  the  crime  was  the  haying  deflowered  a  child  of 
that  tender  age ;  be  it  Mackay,  be  it  Jackson,  it  made  no  sort 
pf  difference  in  the  offence  of  the  party,  or  the  punishment  he 
was  subjected  to  in  consequence  of  it.  These  are  the  only  wit- 
nesses who  speak  to  the  name  of  Mackay,  one  during  the 
whole  course  of  the  year  1703,  the  other  in  a  detached  transac- 
tion in  the  summer  of  1794.  It  is  a  possible  thing  that  this  de- 
fect of  evidence  may  have  arisen  from  the  course  of  the  cause; 
for  having  pleaded,  as  I  presume  they  supposed  at  the  time,  that 
die  was  a  legitimate  child,  they  might  bare  perhaps  reUed  upon 
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thef  resumption  of  law  necessarily  arising  from  thence  that  she      Wilson 
most  be  of  the  name  of  her  father  and  mother ;  but,  the  fact    _     *• 
failing,  the  inference  fails,  and  that  fact  is  as  necessary  to  be 
pored  and  directly  proved  as  any  other  fact  in  the  case. 

Now  there  is  no  evidence  whatever  arising  from  the  deposi* 
tions  that  are  produced  before  the  year  1703,  when  she  was  a 
child  of  eight  years  of  age,  and  this  transaction  which  I  have 
just  noticed  in  August,  1704,  that  applies  the  name  of  Mackay 
to  her.  There  is  an  entire  blank  in  the  history  from  that  time 
till  she  emerges  as  Mrs.  Lascelles  in  the  year  1801 ;  it  is  true 
that  there  is  upon  her  answer  an  admission  to  this  effect,  that 
ike  did  at  times  during  her  childhood  pass  by  the  name  of 
Mackay. 

In  the  first  place  I  must  observe  that  this  admission  is  that 
which  I  have  hardly  a  right  to  notice,  because  it  is  perfectly 
extra-articulate  and  gratuitous,  there  being  no  allegation  in  the 
libel  which  requires  an  answer  to  such  a  proposition,  and  there- 
fore the  admission  finds  its  way  there  without  any  effect.  Next 
I  must  observe  that  the  admission  is  pregnant  with  a  contradic- 
tion ;  for,  when  she  admits  that  in  her  childhood  she  passed  by 
the  name  of  Mackay,  she  insinuates  that  she  passed  at  other 
times  by  some  other  name,  but  that  name  does  not  appear ;  it 
goes  no  further  than  this,  supposing  that  an  admission  which  I 
could  notice,  that  at  times  she,  as  was  natural,  living  in  their 
family  did  pass  by  the  name  of  Mackay.  Such  is  the  whole 
amount  of  the  evidence  that  applies  to  this  name. 

Now,  what  is  the  evidence  that  applies  to  the  name  of  Jack- 
son ?  She  b  born  an  illegitimate  daughter,  the  mother  gives  her 
the  name  of  Jackson  naturally  and  properly,  because,  though 
in  point  of  law  she  is  nullius  film,  yet  in  fact  and  in  nature  she 
is  the  daughter  of  the  mother  who  produced  her,  and  therefore 
properly  and  usually  designated  by  the  name  which  the  mother 
bore.  The  mother  swears  that  at  her  birth  she  was  described 
as  Isabella  Jackson,  not  I  presume  in  the  baptismal  rite  itself 
» only  the  Christian  name  is  conferred,  but  in  some  register, 
> record,  some  formulary  or  other,  that  was  applied  to  that 
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WiLbOjr      ceremony ;  the  mother  swears  that  at  the  other  sacrament  for 

*•  adult  Christians  she  took  it  under  the  name  of  Isabella  Jackson, 

UEOCUSY.    beJ|ig  ^e  pract-lce  of  foe  Romail  Catholic  church,  she.  received 

the  sacrament  as  a  Roman  Catholic,  and  did  other  solemn  acts 
in  the  name  of  Jackson* 

In  1804,  she  is  married  by  a  Roman  Catholic  marriage  to 
Mr.  Wakefield  under  the  name  of  Jackson  without  any  ade- 
quate motive  for  the  fraudulent  use  of  that  name,  as  far  as  ap- 
pears, or  without  any  reason  for  it  than  her  own  apprehension 
that  it  w**  the  name  that  properly  belonged  to  her ;  her  mo- 
ther attending  at  that  ceremony,  sanctioning  the  use  of  that 
name,  and  meaning  most  certainly  not  to  destroy  the  Talidity 
of  that  marriage  afterwards  by  the  use  of  an  improper  name 
upon  the  occasion.  Her  mother  swears  that  it  was  generally 
understood  afterwards  that  her  real  name  was  Jackson  ;  how 
that  may  be  I  cannot  say,  but  this  clearly  appears  that  Mr. 
Raster  understood  it  to  be  so,  because  when  he  gave  in  the 
banns  to  be  published  at  Iver  the  year  following  he  described 
her  as  Isabella  Jackson,  therefore  he  certainly  understood  at 
that  time  that  the  name  of  this  person  was  Jackson. 

Lastly,  when  nearly  a  year  after  the  Roman  Catholic  mar- 
riage she  comes  to  this  marriage  she  again  appears  by  the  name  of 
Jackson,  she  is  proclaimed  in  the  banns  and  married  undei 
that  name. 

Then  taking  all  this  evidence  together,  that  it  was  the  name 
of  her  mother,  that  it  was  the  name  impressed  upon  her  at  her 
birth,  that  she  has  used  that  name  in  the  most  solemn  acts  of 
her  life  civil  and  religious,  and  at  various  periods  of  her  life, 
which  hat  not  been  a  long  one  ;  I  say,  taking  that  evidence 
and  comparing  it  with  the  evidence  on  the  other  side,  which 
embraces  only  a  very  short  period  of  her  life,  the  Court  would 
not  be  warranted  to  say  upon  this  evidence  that  Jackson  is  50 
dearly  demonstrated  to  be  the  untrue  name  of  this  person  if 
the  did  possess  a  true  name  as  to  destroy  -the  validity  of  the 
marriage.  I  am  the  less  disposed  to  sustain  the  objection  to  the 
talidity  because  Mr.  Wakefield  has  his  remedy  9  if  it  is  a  nul- 
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The  great  question  therefore  is,  whether  the 
marriage  is  valid  or  not  ?  and  this  doubtless  is  a 
fact  which  may  be  put  in  issue.  It  was  so  held  in 
(6)  Copps  v.  Follon  ;  in  that  case  the  marriage  was 

lity  upon  this  ground  it  is  a  nullity  ipso  facto  and  ipso  jure 
trader  the  statute,  and  which  may  be  pleaded  upon  any  occa- 
sion in  which  she  claims  to  be  considered  as  his  wife;  it  is  a 
mtter  which  may  be  put  in  issue  and  may  be  established  upon 
other  evidence ;  but  upon  this  evidence  I  am  clearly  of  opinion 
that  the  name  of  Jackson  is  not  demonstrated  to  be  other  than 
the  true  name  of  the  party,  and  therefore  I  dismiss  her  from  all 
other  obserrations  of  justice  in  this  cause. 


1810. 
Trinity 
Term. 


WlLSOK 

V. 

Brocket. 


(b)  Prerog.  Hilary  Term,  Feb.  6,  1794,  Copps  y.  Follon. 
On  the  admission  of  an  allegation. 

Judgment. 

Sir  William  Wynne. 

The  allegation  propounds  a  marriage  between  James  Follon 
tnd  Mary  Deacon ;  it  pleads  courtship,  and  that  they  were 
Mined  at  St.  Leonard's,  Shored  itch,  pursuant  to  banns  regu- 
larly  published ;  but  that  in  the  entry  of  the  banns  in  the  regis- 
ter it  was  said  to  be  solemnized  by  banns  published  between 
James  Fanon  and  Mary  Deacon  ;  that  it  was  so  entered  by  the 
minister,  but  that  it  was  signed  by  the  man  James  Follon  his 
true  name. 

Bat  it  is  alleged  that  the  banns  were  regularly  published ; 
then  they  were  so  by  the  right  name;  there  is  nothing  to  shew 
the  Court  that  they  were  not ;  the  minister  might  mistake  in  en- 
tering ;  the  Court  will  not  presume  an  improper  publication,  and 
it  is  alleged  to  be  regular.  The  parties  take  upon  themselves  to 
prove  the  identity ;  the  courtship,  cohabitation,  and  issue,  are 
pleaded  ;  the  entry  will  not  void  the  *  marriage. 

I  shall  admit  the  allegation. 

* 

*  In  Michaelmas  Term,  (viz.  December  IS,)  1794,  the  case 
cttte  on  to  be  heard  on  the  evidence.  The  marriage  was  proved, 
**d  the  administration  granted. 

VOL.  I.  h 
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1810.      by  banns,  but  the  entry  recited  that  they  had  been 

Term.      published  under  the  names  of  James  Fanon  and 

v^v-w     Mary  Deacon,  whereas  Follon  was  the  true  name 

v?*     of  the  man,  and  so  it  was  subscribed  to  the  entry 

Rftocusv.   of  the  marriage.     The  Court  admitted  the  allega- 

'  tion  pleading  the  marriage ;  indeed  it  would   be 

strange  if  such  an  allegation  were  not  admissible, 

for  the  act  of  parliament  declares  the  marriage, 

if  the  banns  are  not  duly  published,  to  be  void  to 

all  intents  and  purposes  whatsoever. 

Here  a  right  depends  upon  the  marriage,  banns 
are  pleaded  to  have  been  unduly  published  under  a 
false  name,  it  is  not  admitted  that  the  name  of 
Langley  was  even  a  name  acquired  by  reputation, 
illegitimate  children  as  often  go  by  the  name  of 
the  mother  as  by  that  of  the  putative  father,  she 
would  probably  have  passed  by  her  mother's  name 
that  of  Burt,  but  here  a  new  name  of  reputation 
is  acquired  and  that  at  a  very  early  age ;  the  time 
indeed  is  not  precisely  specified,  but  it  is  alleged 
to  be  shortly  after  her  mother  swore  the  child  to 
Langley,  and  it  is  pleaded  that  she  was  not  known 
by  any  other  name  than  that  of  Bannister,  which 
became  her  name  of  reputation  and  habit ;  if  this 
turns  out  to  be  so,  the  publication  of  her  banns 
under  the  name  of  Langley  must  have  been  a  com- 
plete evasion  of  the  act  of  Parliament ;  no  person 
woukl  know  her  by  that  name,  and  the  law  cer- 
tainlv  requires  a  publication  by  the  name  under 
which  the  party  is  known  ;  the  intended  marriage 
must  be  publicly  notified,  and  can  only  be  notified 
by  using  the  name  by  which  the  party  i*  known; 
it  is  not  necessary  to  decide  wiwt.  WQiiJd  be  the 
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effect  of  using  the  name  of  her  lawful  parents,       *8.10' 
whether  it  would  be  a  true  name  within  the  mean-      Term. 


WlLSOK 

.     V. 


ing  of  the  act  where  a  different  name  bad  been  ac- 
quired by  reputation,  but  there  can  be  no  doubt 
tat  that  a  name  acquired  by  reputation  may  be  su-  Brocket. 
perseded  by  another  name  of  habit  and  reputation ; 
this  was  so  held  in  the  cade  of  (c)  Frankland  v. 
Nicholson,  where  the  Court  (d)  said,  "  There 
"  must  be  the  true  name,  a  notification  of  the  per- 
"  son  by  a  proper  description  ;  a  name  may  possi-  ' 

"  bly  be  acquired  by  reputation  and  habit  which 
"  may  supersede  the  original  name  ;  there  may  be 
"  cases  where  the  publication  of  the  real  name 
"  would  defeat  the  object  of  the  statute ;  if  such 
"a  case  were  made  out,  I  might  bold  that  the 
"  name  of  habit  was  a  sufficient  publication/' 

In  my  note  of  this  case  the  Court  is  not  re- 
corded to  have  said  expressly  that  the  publication 
by  the  original  name  would  not  be  a  due  publica-  v 
tion,  but  the  reasoning  goes  to  that  extent,  and  so 
indeed  does  the  principle  in  that  case,  the  Court 
was  of  opinion  that  the  name  of  Ross  had  not 
been  acquired  even  by  reputation,  but  that  it  had 
been  falsely  and  fraudulently  assumed. 

In  the  present  case  Bannister  is  the  only  name 
by  which  the  party  was  known,  so  at  least  it  is 
pleaded,  and  the  name  too  by  which  she  had  con- 

(c)  A  cause  of  nullity  of  marriage,  decided  in  the  Consistorial 
Court  of  London,  Easter  Term,  May  29,  1804,  the  woman's 
real  name  was  Nicholson ;  but  she  had  passed  herself  to  the 

i  under  the  name  of  Ross,  and  by  this  name  her  banns  had 
i  published. 

(d)  Sat  William  Scott. 

l2 
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1810.  stantly  passed  from  her  earliest  infancy ;  the  banns 
Term.  were  published  by  the  name  of  Langley  ;  if  so, 
this  would  be  no  notification,  for-  she  was  never 
known  by  or  acquired  the  name  of  Langley.(e) 
Brocklit.  How  the  facts  of  the  case  may  turn  out  it  is  im- 
possible for  the  Court  to  anticipate  ;  at  present  I 
can  only  say  that  sufficient  ground  is  laid  for  the 
admission  of  this  allegation^/) 

(e)  In  —  v.  Longlet/)  before  the  commissary  of  Surry,  Easter 
Term,  1704,  the  banns  were  published  by  the  name  of  Long 
instead  of  Longley,  and  in  a  parish  to  which  the  parties  did  not , 
belong;  this  was  held  to  be  a  false  and  fraudulent  publication, 
and  the  marriage  pronounced  to  be  null  and  Toid. 

.(/)  This  allegation  was  not  substantiated  by  proof.  The 
cause  came  to  a  final  hearing  in  Hilary  Term,  1811,  when  it 
clearly  appeared  that,  though  the  party  deceased  after  the  mar- 
riage of  her  natura)  mother  with  George  Bannister  went  to  lire 
with  and  was  brought  up  by  her  and  her  husband,  yet  that  she 
never  assumed  nor  was  ever  called  by  the  name  of  Bannister, 
but,  on  the  contrary,  from  her  youth  till  the  day  of  her  mar- 
riage had  constantly  passed  and  was  known  only  by  the  name 
of  Amelia  Langley. 

Accordingly  the  interest  of  Brockley  was  pronounced  for, 
and  administration  decreed  to  him  as  lawful  husband  of  the-de- 
xeased. 


^ 
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TREVELYAN  V.  TrEVELYAN.  Trinity 

Term. 
July  18. 

Edward  Trevelyan,    Esq.  died  at  Clifton,  on  a  win  destroy, 
the  13th  September,  1807;  no  will  was  found  to  tinwoftiie'tes- 
bein  existence  at  the  time  of  his  death,  but  it  was  oat  his  know, 
pleaded  that  his  will  had  been  destroyed  during  tiated  and*du~ 
his  life  time  without  his  knowledge.  mittedtoproof. 

The   two   following   codicils  were  before  the 
€ourt> 


"  I  bequeath  whatever  money  I  die  pos* 
of  in  my  former  will, 
hot  disposed  A  the  produce  of  my 
,c  sessed  of,  A  as  well  commissions  in  his  Ma- 
jesty's service,  as  whatever  maybe  in  my 
"agent's  hands,  or  elsewhere  due  to  me,  in 
"  share  and  share  alike  between  my  brothers 
"  Walter  and  George  Trevelyan  after  paying 
"  my  ju8t  debts ;  my  fishing  rods  and' dogs  to 
"  Stackpoole  ;  my  curricle  and  horses  to  Wal- 
u  ter  and  George,   these  having  ta  pay  my 

and  brood  mare 
ff  debts  ;  my  two  colts  A  to  Stackpoole.  I  desire 
"  that  Richards  my  late  servant  a  soldier  in 
"  the  same  regiment  with  myself  may  have  his 
"  discharge  purchased  for  him  if  he  wishes  it. 
September  \Qth,  1807. 

"  Witness,  "  Ed.  Trevelyan, 

u  Ann  Bowsher, 
"  Grace  Barton. 

i 


,150  CASES   DETERMINED   IN  THE 

*810#  "  To  my  late  servant  Richards,  as  well  as 

Trinity  J 

Term.  "  his  discharge,    I  bequeath  all  the  cloaths, 


T&CTKLTAN 

v. 


€C  regimentals,  or  otherwise,    I  may  die  pos- 
€€  sessed  of;  and  to  Stackpoole  my  guns. 
Tbiyeltan.       « Ann  Bowsher.  "  E.  Trevelyam." 

"  September  10th,  1807. 

Mr.  Gordon  deposed, 

"  That  he  was  intimately  acquainted  with  the 
deceased ;  that  to  the  best  of  his  recollection  as 
to  time,  on  the  22nd  of  June,,  1807,  he  dined  at 
the  Rev.  George  Trevelyan's,  at  the  parsonage 
at  Nettlecombe,  and  he  thinks  Miss  Lyttelton 
and  Lady  Elizabeth  Percival  were  there  on  a 
visit,  and  the  deceased  was  also  of  the  party ; 
when  the  ladies  had  left  the  room .  after  dinner 
the  conversation  turned  upon  the  deceased's  bro- 
ther's the  Rev.  Geo.  Trevelyan's  children,  and 
the  deponent  observed  that  Henry  Trevelyan  one 
of  them,  who  was  the  godson  of  the  deceased  and 
also  of  the  deponent,  was  a  fine  child,  the  deceased 
agreed  With  him ;  after  talking  for  some  time  of 
the  child,  the  deponent  laughing  said,  if  the  de- 
ceased would  leave  Henry  his  heir,  he  would  leave 
him  also  £1000 ;  the  deceased  agreed  to  this,  and 
the  deponent  called  for  pen,  ink,  and  paper,  and 
made  the  deceased's  will,  and  witnessed  it.  To  the 
best  of  hit  recollection  the  will  was  as  follows, 

e  This  is  the  last  will  and  testament  of  Ed- 
€  ward  Trevelyan  of  His  Majesty's  first  regi- 
'  ment  of  Foot  Guards  ;  I  give  bequeath  and 
'  devise  all  my  property  both  real  and  per- 
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V. 


'  sonal  wherever  and  whatsoever  unto  my  dear      i^^ 

'godson   Henry  Trevelyan,  the  son  of  my       Term. 

'  brother  George  Trevelyan  of  Nettlecombe, 

'  and  I  appoint  the  said  Henry  Trevelyan  my 

'  godson  my  residuary  legatee/  Tritelya*. 

"  That  having  made  this  will,  he  read  the  same 
all  over  to  the  deceased ;  that  the  deceased  under* 
stood  it,  and  approved  of  it,  and  set  and  subscribed 
his  name  thereto  in  the  presence  of  the  deponent, 
who  also  subscribed  his  name  to  it  as  a  witness  j 
that  during  this  proceeding  the  Rev.  George  Tre- 
velyan reprimanded  both  the  deceased  and  the  de- 
ponent for  their  folly  and  left  the  room  ;    that  on 
tea  being  announced  they  joined  the  ladies,  and 
upon   entering  the  room  the  deceased  observed, 
r  We  have  made  a  man  of  Henry/  and  they  all 
laughed,  but  no  one  was  told  of  the  particulars  of 
the  will ;  that  upon  the  deponent's  return  to  his 
house  he  began  to  reflect  that  the  joke,  had  been 
carried  to  a  sufficient  length,  and  that  it  was  in- 
cumbent on  him  to  destroy  the  will,  supposing  the 
deceased  not  really  serious,   and  he  accordingly 
destroyed  it ;  that  he  destroyed  it  unknown  to  the 
deceased,  but  whether  the  deceased  did  or  did  not 
remain  ignorant  thereof  till  his  death  he  cannot 
say,  as  he  the  deponent  never  affected  the  least 
concealment  of  his  having  destroyed  the  same." 
William  Stac&poole  deposed, 
"  That  when  the  deceased  was  lying  in  hit  last 
illness  at  Clifton  he  was  with  him,  as  were  gfeo 
his  brother  the  Rev,  Walter  Trevelyan  aftd  his 
wife;  and  Mr.   Walter  Trevelyan  suggested  to 
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1810.       the  deponent  the  propriety  of  his  brother's  making 
Term.      his  will ;    upon  which  the  deponent  immediately 


went  into  the  room  and  mentioned  it  to  him,  to 
retclyan  which  he  rephe(i  j  hat  he  had  made  his  will  when 
Treveltan.  he  was  ill  two  years  before  in  Somersetshire,  which 
was  written  out  by  Gordon,  and  that  it  was  in 
favour  of  one  of  his  brother  George's,  children  to 
whom  he  wag  godfather,  that  JVfr.  Gordon  had  com-* 
pounded  in- case  he  made  him  his  heir  to  add 
£1000  to  it ;  to  which  the  deponent  replied,  the 
produce  of  his  commission  he  thought  nevertheless 
undisposed  of,  or  any  pay  that  might  be  due  to 
him;  therefore  he  took  pen  ink  and  paper,  and 
drew  the  first  codicil  in  question."  Mr.  Stack- 
poole  then  proceeded  to  depose  in  the  fullest  man- 
ner to  the  deceased's  approbation  and  signature 
of  the  codicil,  and  continued  his  evidence  thus, 
"  That  the  deponent  then  went  into  the  next  room, 
where  were  Mr.  and  Mrs.  Walter  Trevelyan,  and 
read  to  them  the  codicil,  when  it  occurred  to  the 
deponent  that  it  made  no  mention  of  the  will  the 
deceased  had  often  and  so  lately  said  he  had  ex- 
ecuted and  left  with  a  Mr.  Gordon,  and  that  he 
bad  not  bequeathed  his  clothes  of  which  he  usu- 
ally had  a  great  many.  He  therefore  returned  to 
the  deceased  and  put  the  following  questions  to 
him  by  way  of  ascertaining  his  recollection  in 
the  presence  of  Ann  Bowsher  his  nurse,  all  of 
which  he  had  repeatedly  solved  to  the  deponent ; 
9  Where  is  your  will  ?  at  Edward's  ?'  '  At  Mr. 
e  Gordon's,  a  particular  friend  of  George's,  in 
4  Somersetshire/  '  Is  it  the  will  you  have  before 
'  mentioned  to  me  to  have  been  drawn  by  Mr. 


^i 
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'Gordon?'     'Yes.      The  contents  I  have  often       i8to. 
'  told  you  of /   or  words    to  that  effect.     '  Is  it       Term. 
( your  intention  that  this  should  interfere  in  any    ^^^^ 
'  way  with  that  ??     '  No ;  certainly  not  ;'  or  words  T*^™1 
fully  to  that  effect.     That  the  deponent  imme-  Trevelyan. 
diately    made  the  interlineation    '  not  disposed  of 
'in  my  former  will/  and  asked  the  deceased  whe- 
ther such  were  his  intention  ;    to  which  he  replied, 
'  Yes/ "     Mr.  Stackpoole    then    deposed  to  the 
writing  and  execution  of  the  second  codicil  of  the 
10th  September,  1807. 
Ann  Bowsher,     nurse  of  the  deceased, 
Spoke  to  the  attestation  of  the  two  codicils  above 
mentioned. 
Judgment. 
Sir  John  Nicholl. 

There  can  be  no  doubt  in  law  that  if  a  will  duly 
executed  is  destroyed  in  the  lifetime  of  the  testator 
without  his  authority  it  may  be  established  upon 
satisfactory  proof  being  given  of  its  having  been 
so  destroyed,  also  of  its  contents. 

The  question  then  comes  to  the  facts,  and  in 
this  case  there  is  abundant  proof  of  the  execution 
and  contents  of  the  instrument,  as  well  as  of  the 
destruction  of  it  without  the  authority  or  know- 
ledge of  the  deceased.  It  is  not  necessary  to  de- 
cide whether  the  Court  could  receive  evidence 
against  the  fact  of  execution  on  the  ground  that 
the  transaction  was  throughout  a  jest ;  it  would 
be  very  dangerous  to  admit  any,  such  evidence  of 
intention  against  the  act ;  though  there  might  be 
such  a  possible  case,  especially  if  the  paper  itself 
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1810.       contained  any  thing  ludicrous  or  absurd  in  its  dis- 

Term.      positions;  against  this  instrument  this  species  of 

v^v-w/     argument  cannot  be  maintained  With  effect,  for  the 

Tory  ISF/g  AM 

0,  property  is  bequeathed  to  the  testator's  own  ne- 
TasYSLTAir.  phew  and  godson. 

It  appears  also  from  the  evidence  of  Mr.  Stack- 
poole  that  the  deceased  was  very  serious  in  this 
disposition  of  his  property ;  the  codicils  too  are  a 
complete  recognition  and  proof  also  that  he  had 
no  knowledge  or  idea  of  the  destruction  of  the 
paper. 

Under  such  proof  the  Court  is  bound  to  pro- 
nounce for  the  will  "  as  contained  in  the  deposi- 
"  tion  of  the  witness  ;"  (this  is  the  mode  I  believe 
which  has  been  adopted  on  similar  occasions;)  and 
for  the  two  codicils  which  are  sufficiently  proved. 


"i 
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Dabbs  v.  Chisman.  1^10. 

,  Michmltnas 

and  IVrw. 

Jennens  t.  Beauchamp.  &*>•  14* 


These  two  cases,  differing  in  their  circumstances  Apmoninpo* 
and  wholly  unconnected  with  each  other,  yet  as  administration 
involving"  the  same  rule  of  practice,  were  argued  propound  his 

...  ..  interest  till  the 

at  the  same  time.  party  calling  in 

In  the  first,    viz.   that  of  Dabbs  v.  Chisman,  ^?haifirtt 
Elizabeth  Moore  was  the  party  deceased ;  she  had  J£^?eam 
died  a  widow  in  June,  1806,  having  executed  a  . 
will  and  codicil,  but  appointed  neither  executor  nor 
residuary  legatee ;     suit  was    contested    between 
Chisman  and  Lygett  each  claiming  to  be  her  near- 
est relation  ;  pleas  were  given  in  and  witnesses  ex- 
amined on  both  sides ;    and  in  June,  1807,   the     Prerog. 
Court  pronounced  for  the  interest  of  Chisman  as      \wi.9 
cousin  german  and  next  of  kin  to  the  deceased,  and 
he  took  out  an  administration  to  the  effects  with 
the  will  and  codicil  annexed. 

In  Michaelmas  Term,  1809,  the  present  cause 
was  instituted  by  Elizabeth  Dabbs,  who  asserted 
herself  to  be  a  second  cousin  of  the  deceased,  and 
called  upon  Chisman  to  propound  his  interest. 
The  question  now  was  whether  the  Court  would 
call  upon  Chisman  to  propound  his  interest  before 
it  decided  that  Dabbs  had  proved  hers  ? 

In  Jennens  v.  Lord  Beauchamp,  William  Jen* 
nens  died  in  July,  1798,  possessed  of  a  consider- 
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1810.        able  landed  estate  and  an  immense  personal  pro- 
Term.       Perty  I  he  left  a  will  by  which  he  disposed  of  his 
freehold  estates,  but  it  contained  no  bequest  rela- 
tive to  his  personal  property,  nor  did  he  appoint 
Chisimn.    any  executor  or  residuary  legatee.     Accordingly, 
Jemhejcs     tetters  of  administration  with    the  will    annexed 
••    .     were  granted  to  William  Lygon,  Esq.  (since  cre- 
ated Baron  Beauchamp,)    and  the  dowager  Vis- 
countess Andover  as  cousins  german  once  removed 
and  the  only  next  of  kin  entitled  in  distribution, 
and  they  continued  in  undisturbed  possession  of 
the  administration  till  May,  1810,  when  the  present 
suit  was  instituted  and  Lord  Beau  champ  the  sur- 
viving (a)  administrator  was  cited  to  bring  the  ad- 
ministration into  Court  at  the  prayer  of  several 
persons  of  the  name  of  Jennens,  who  denied  the 
interest  oC  Lord  Beauchamp  and  Lady  Andover,  and 
asserted  themselves  to  be  cousins  german  thrice  re- 
moved of  the  deceased.  , 

The  question  in  this,  as  in  the  other  case,  was, 
whether  the  administrators  were  liable  to  be  called 
upon  to  propound  their  interest  before  the  other 
parties  had  propounded  and  proved  theirs  ? 

Adams,  Stoddart,  arid  Jenner,  for  the  parties 
calling  in  the  administrations. 

The  general  practice  in  an  interest  cause  is  that 
the  parties  should  be  brought  before  the  Court 
pari  passu ;  thus  if  any  one  in  the  possession  of 
an  administration  is  called  upon  to  bring  it  in  at 
the  suit  of  a  person  having  an  interest,  whether 

(a)  Lady  Andoyer  had  died  learing  her  daughter,  the  Hon. 
Frances  Howard,  (wife  of  Richard  Howard,  Esq.)  her  sole-ex* 
ecntrix*  ' 
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that  interest  be  more  or  less  remote  than  his,  the  1810* 
administrator  is  bound  to  shew  and  to  propound  Term. 
his  interest. 

Court. 

Have  you  found  any  case  where  the  administra- 
tor has  been  compelled  to  give  in  an  allegation  and 
to  proceed  pari  passu  with  the  adverse  party  ? 

Argument  resumed. 

No  case  perhaps  precisely  to  that  point,  but  it  is 
a  general  rule  that  in  interest  causes  allegations 
shall  be  exchanged  and  the  parties  proceed  pari 
passu;  we  rely  upon  the  general  rule.     It  is  for 
the  other  party  who  except  against  the  application 
of  it  in  cases  where  the  administration  has  been  al- 
ready granted  to  support  their  application  by  pre- 
cedent. 
Swabey  and  Phillimere  contra, 
Stated  their  apprehension  both  of  principle  and 
practice  to  be  completely  at  variance  with  the  doc- 
trine laid  down  on  the  other  side.     Any  person 
who  is  possessed  of  an  administration  whether  ob- 
tained foro  contradictorio  or  not,  has  a  judicial  au- 
thority for  his  acts,  and  is  to  be  considered  in  law 
as  a  bens  fidei  possessor.     Qui  certat  judice  auc- 
tore  borne  fidei  possessor  est.     This  doctrine  has 
been  recognized  in  many  cases  in  this  Court;  in 
Hibben  v.   Calemberg,    Prerog.   1754;    King  v. 
Kmdleside,    Prerog.   1764;    Porrest  v.    Wilson, 
Prerog.  1766 ;  Jones  v.  Chapman,  Prerog.  1766 ; 
Osborne  v.  Golding,  Prerog.  1768;  Cecil's  case, 
Prerog.  1784.    And  it  was  held  in*  Elme  v.  Da 
4Jo8tv,  Prerog.  1791.  that  where  an  administration 
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1810.       had  been  granted  to  a  creditor  he  acquired  the 

Term.       same  right  to  oppose  as  the  next  of  kin  would  have 

had,  had  he  obtained  possession  of  the  grant.  These 

cases  fully  support  the  rule,  which  has  its  founda- 

CuisMAN.    tion  in  the  favour  with  which  the  law  views  a  pos- 

Jbnmbms     sessory  right ;  possession  is  presumption  of  a  legal 

**  title  not  to  be  ousted  till  a  superior  title  is  shewn. 

b&iucjump.        _ 

Judgment. 

Sir  John  Nicholl. 

An  important  rule  of  practice  is  involved  in  the 
decision  of  these  two  cases.  1  have  thought  it  ad- 
viseable  to  take  them  together  as  they  do  not  mar 
terially  vary  ;  in  the  one  the  interest  of  the  party 
has  been  propounded,  and  pronounced  for,  bat 
against  other  persons  than  those  now  contesting 
the  suit ;  in  the  other  the  administrators  have  beta 
in  possession  of  the  grant  of  the  administration 
upwards  of  ten  years.  In  both  cases  therefore 
there  is  a  strong  presumption  in  favour  of  the  in- 
terest ;  in  both  a  long  acquiescence  on  the  part  of 
those  persons  who  now  call  in  the  administration. 

The  question  for  consideration  is  whether  under 
such  circumstances  the  administrators  are  liable  to 
be  called  upon  to  propound  their  interest,  before 
the  parties  caHing  it  in  question  shal  have  puor 
pounded  and  proved  their  own  ? 

It  has  been  asserted  on  one  side  that  by  the  uni- 
form practice  of  Abie  Court  where  both  interests 
are  denied  both  parties  are  bound  to  bring  in  tbmr 
allegations  and  toexchange  then  at  the  same  time; 
this  has  been  admitted  on  the  oCber  side  where 
both  the  parties  appear  before  there  has  been  any 
grant  of  an  administration ;  but  wb*r*  there  has 
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been  such  a  grant,  and  the  parties  contesting  it  M}*1(}* 
appear  long  subsequent  to  the  issue  of  it,  it  has  Term. 
been  contended  that  they  must  satisfactorily  shew 
that  they  have  an  interest  themselves,  before  they 
can  require  the  party  possessing  the  administra- 
tion to  propound  his  interest  and  give  in  an  alle- 
gation. 

The  general  rule  indeed  can  hardly  be  denied 
that  where  two  parties  appear  before  any  adminis- 
tration has  been  granted,  both  are  to  propound 
their  interests  and  to  proceed  pari  passu  ;  and  this 
whether  the  mutual  interests  are  denied,  or  whe- 
ther an  interest  is  denied  and  the  will  opposed  ;  nor 
does  the  rule  vary  whether  the  asserted  next  of  kin 
are  in  the  same  or  in  different  degrees  of  relation- 
ship. 

In  Waller  (a)  and  Smith  v.  Heseltine  and  v. 
Burgh,  the  .Court  decided  that  the  question  con- 
cerning a  will,  and  the  question  of  interest  between 
the  Crown  and  the  next  of  kin,  must  all  go  on  to- 
gether ;  but  this  was  a  case  where  no  administra- 
tion had  been  granted,  the  question  here  is  whe- 
ther the  same  rale  obtains  where  an  administra- 
tion has  been  granted?  and  upon  all  the  search 
and  inquiry  1  can  make  1  find  no  such  rule. 

In  point  of  principle  the  Court  considers  the  ad- 
ministrator as  a  favoured  person  ;  in  many  in- 
stances he  stands  on  a  different  ground  from  a  per- 
son not  invested  with  that  character ;  a  creditor 
cannot  deny  an  interest  or  oppose  a  will,  but  a  cre- 
ditor in  possession  of  an  administration  may  do 

(a)  Prerog.  March  31,  1789.  See  this  caw  reported  B«xt  to 
that  of  Hibben  t.  Cakmberg. 
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1810.       both,  and  he  is  not  bound  to  bring  in  the  admi- 
Term.       nistration  till   an  admissible  allegation    has  been 
brought  in  either  propounding  a  will  or  propound- 
ing an  interest.    It  was  so  laid  down  by  the  Court 
Chum  an.    in  Elme  v.  Da  Costa  (6) ;    Mrs.  March's  case  has 
Jsnn&ns     been  referred  to,  and  is  to  the  same  effect ;  so  is 
••  that  of  Norman  v.  Bourne,  Prerog.  1714;    I  am 

in  possession  also  of  a  manuscript  note  of  Sir  Ed- 
.  ward  Simpsons  (c),  which  lays  it  down  that  where 
the  administration  has  been  granted  la  a  creditor, 
he  is  the  same  to  oppose  a  will  as  the  next  of  kin. 

These  cases  shew  that  an  administratpr  stands 
on  a  more  favoured  footing  than  a  person  who  is 
not  clothed  with  that  character.  It  has  been  said 
that  they  must  proceed  pari  passu ;  but  the  very 
requisite  df  an  admissible  allegation  proves  that  it 
is  not  pari  passu,  for  it  removes  part  of  tfie  ordi- 
nary precaution,  which  is  to  exchange  cases  be- 
fore there  is  any  disclosure  of  the  facts  pleaded ; 
the  cases  cited  prove  this  point,  and  seem  hardly 
denied. 

But  I  find  an  old  case  more  in  point  Hibben  v. 
Calemberg  (d),  before  the  Delegates,  1757.     Ge- 

(b)  Prerog.  1791.  the  Reader  will  find  a  fall  report  of  this 
case  after  that  of  Waller  and  Smith  t.  Heseltine  andr.  Burgh. 

(c)  The  following  is  an  exact  transcript  of  the  manuscript 
note  referred  to ;  the  marginal  observation  is  also  Sir  Edward 
Simpson's; 

Creditor  htr-\  Adn.  granted  to  a  creditor,  a  will  being  produced  he  op- 
oppose  wS*y  IP08*8  lt'p  a  commission  to  Jamaica  to  prove  it,  he  gives  ncr 
without  costs,  (allegation;  he  has  the  same  right  to  oppose  without  being  sub- 
haringprobttef  ject  to  costs,  as  where  opposed  by  next  of  kin ;  the  same  where 
Ster^dir  I an  executor  n^tog  probate  opposes  a  later  will* 
/     (<*)  See  the  next  case. 


"> 


PREROGATIVE  COURT  OF  CAKTERBURf. 


161 


iieral  Prarapton  was  the  party  deceased,  Mary 
Grace  set  up  a  paper  as  his  will,  Lady  Calern- 
ierg  (e)  a8  first  cousin  once  removed  opposed  this 
win ;  Grace  admitted  her  interest;  after  a  long  li- 
tigation the  Court  pronounced  against  the  will,  and 
decreed  administration  to  Lady  Calemberg.  The 
case  was  appealed  to  the  Delegates,  the  sentence 
was  affirmed  and  the  cause  remitted.  A  suit  was 
then  commenced  by  Hibben  against  Lady  Calem- 
berg,  who  alleged  herself  to  be  a  sister  by  the  half 
blood,  and  claimed  the  administration ;  Lady  Oar 
lemberg  denied  her  interest ;  and  she  would  have 
denied  Lady  Calemberg's  interest,  but  as  that  had 
been  admitted  in  the  contest  concerning  the  will,  (in 
which  Hibben  had  not  intervened  to  oppose  her  in- 
terest,) and  been  pronounced  for  by  this  Court  on 
Grace's  admission,  and  as  that  sentence  had  been 
affirmed  by  the  Delegates,  the  Court  thought  it 
was  res  adjudicata  that  Lady  Calemberg  was  cousin 
german  once  removed  and  neit  of  km  unless  k 
could  clearly  be  shewn  that  the  deceased  bad  left  a 
neater  relation,  and  consequently  that  Lady  Ca- 
lemberg was  not  liable  to  be  called  upon  to  prove 
her  interest. 

Though  I  find  it  difficult  to  agree  in  all  the  Tear 
aoning  of  the  learned  person  (/)  from  whose  raa- 

\e)  In  Sir  George  Lee'9  manuscript  note  of  this  case  the  party 
Is  called  Mrs.  Calemberg;  bat  as  the  learned  Judge  cites  also 
from  the  manuscript  notes  of  a  person  to  whom  the  decision 
nmst  have  been  familiar,  I  have  not  thought  myself  at  liberty 
to  vary  the  appellation,  the  more  especially  as  the  inaccuracy, 
if  it  be  one,  is  wholly  immaterial;  it  may  hare  been  that  she  be» 
Lady  Calemberg  at  a  subsequent  period* 

(/)  Or.  Andrews. 

VOL.  I,  M 


1810* 

fcfeaffa 

derm* 


Dabbs 

V. 
CfilSMAH. 

and 
JavviM 

9. 


162  CASES  DETERMINED   IN  THE 

1810.       nuscripU  I  have  derived  this  case  as  to  the  princr- 
Ttrm.      P*es  °f  ^c  decision;,  yet  the  decision  itself  esta- 
v^*v^;     blishes  that  the  Court  will  not  in  all  cases  put  a 
**K       party  in   possession    of    an  administration  upon 
Chumajt.    proof  of  interest  pari  passu. 
Jsmmsss         Not  because  the  interest  could  be  considered  as 
v-         finally  established  by  the  admission  of  a  party  set- 
Bcaucba**.  ting  UP  a  wil^  and  who  therefore  had  no  interest 
-but  under  the  will ;  nor  in  a  suit  to  which  the  per* 
son  after  claiming  to  be  next  of  kin  was  no  party  ; 
nor  by  the  decision  of  the  Court  when  the  question 
at  issue  was  not  who  was  next  of  kin,  but  whether 
the  deceased  died   testate   or  intestate ;    but  the 
Court  expressly  decided  that  the  party  who  had 
been  in  possession  of  the  administration  for  a  great 
length  of  time,  during  which  the  asserted  next  of 
kin  had  not  intervened  was  not  now  to  be  put  upon 
the  proof  of  her  interest  in  the  first  instance,  nor 
till  the  interest  of  the  adverse  party  has  been  de- 
cided upon ;  for  the  Court  decided  finally  that  Hib~ 
ben .  had  failed  in  proof  of  her  interest,   during 
which  suit  Lady  Calemberg  was  never  called  upon 
to  prove  hers. 

The  true  principle  I  take  to  be,  first,  the  pre- 
sumption of  law  that  that  which  the  Court  has 
done  has.  prim&  facie  been  rightly  done,  and  shall 
not  be  questioned  till  it  becomes  absolutely  neces- 
sary. Secondly,  a  presumption  of  fact  arising 
from  the  acquiescence  of  the  adverse  party  from 
the  circumstance  of  his  not  intervening  in  the  suit, 
or  his  not  raising  the  question  for  such  a  length  of 
time. 

In  the  case  referred  to,  Lady  Calemberg  could 
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never  have  been  put  upon  the  proof  of  her  interest  M}?™\ 
by  Hibben ;    for  if  Hibben  had  established  hers       Term. 
being  nearer  in  degree  to  the  deceased,  Lady  Ca-    v^v^^/ 
iemberg's  interest  must  have  been  extinguished ;         r# 
if,  on  the  other  hand,  Hibben  should  fail/ as  she    Chismak, 
eventually  did,  to  establish  her  interest,  then  the     Juarmrs 
former  administration  remained  in  force,  she  hav-         •• 
kg  no  right  to  call  in  question  that  administration.  Biaucbam*. 

Forrest  v.  Wilson  (g)  was  in  effect  the  same  de- 
cision ;  the  Court  said  that  "  the  administratrix 
"had  been  ill  advised  to  propound  her  interest  be* 
"fore  her  opponent  had  established  hers ;"  this 
therefore  goes  a  great  way  to  shew  that  she  was 
not  under  the  necessity  of  propounding  her  inter- 
est till  the  adverse  party  had  proved  hers. 

In  the  present  case  the  interest  asserted  is  a 
more  remote  one,  therefore  when  established  will 
not  decide  the  question,  it  will  only  then  have  esta- 
blished a  right  to  put  the  other  party  upon  the 
proof  of  the  nearer  interest ;  but  still  the  principle 
k  the  same,  namely,  that  you  shall  not  question  the 
right  of  the  party  in  possession  till  you  have  esta- 
blished your  own  interest  either  by  admission  or 
proof. 

It  is  said  however  that  if  the  nearer  interest  is 
well  founded  it  would  be  unnecessary  to  prove  the 
more  remote ;  but  that  argument  proves  too  much, 
for  it  would  go  the  length  of  establishing  that 
where  no  administration  has  yet  been  granted  the 
remote  interest  is  not  to  go  on  pari  passu  with  the 
nearer  one ;  second  cousin  would  say,  Why  should 

(*)  Prerog.  1766. 
M  % 
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1810.  I  go  to  the  expense  of  proving  my  interest  ?  for  if 
Term.  mJ  oppotoent  establishes  htfaself  as  first  covin  ca- 
dit  quaestio,  it  is  immaterial  whether  I  am  a  second 
cousin  or  not ;  yet  no  such  rnle  as  this  is  pretended 
Chhkav.  to  exist,  that  the  nearer  interest  must  be  pleaded 
and  proved  before  the  more  remote;  the  case  of 
Cecil  (A)  is  satisfactory  as  to  that  point ;  the  widow 
did  not  propound  her  interest ;  the  next  of  km 
propounded  and  proved  theirs;  the  Judge  ifier 
deliberation  was  of  opinion  that  the  Widow  was  aft 
liberty  to  propound  hers.  As  to  its  being  raort 
convenient  that  both  shotfd  go  on  together,  that 
may  be  so  or  not  according  to  the  event ;  but  if 
any  inconvenience  arises,  to  whom  is  it  imputable 
bnt  to  the  party  who  has  lain  by  for  yeats  ?  cer* 
taialy  not  to  the  party  who  has  obtained  the  adtni- 
histration  in  the  regular  course,  who  has  been 
possessed  of  it  for  a  great  length  of  time,  and  pos- 
sibly may  have  administered  the  whole  estate.  * 

I  beg  to  be  understood  as  by  no  means  deciding 
that  a  person  in  possession  of  an  administration 
may  under  no  circumstances  be  obliged  to  proceed 
pari  passu,  or  that  die  Court  would  in  no  cafce 
vary  its  rule :  there  may  be  special  circumstances 
where  the  privilege  would  not  attach,  but  public 
inconvenience  would  be  great  if  partite  were  liable 
to  be  thus  called  upon  at  any  period  by  those  who 
may  have  no  interest  whatever  in  the  effects.  If 
the  administrator  denies  the  interest,  he  does  it  at 
sbtne  peril  of  costs ;  he  may  also  do  it  at  sortie  nr- 
tonvenieticfe  to  hitnself,  that  of  delay,   for  if  the 


(*)  Pmog.  1784. 

I 


PREROGATIVE  COURT  OF  CANTERBURY.  165 

adverse  interest  should  be  established,  he  will  be       le- 
ttable to  be  put  on  the  proof  of  his  own  after  con-       Term. 


siderable  loss  of  time,  for  I  think  it  cannot  be  main- 
tained that  possession  of  an  administration  obtained         *^** 
without  others  being  parties  either  actually  or  vir-    Chisma*. 
tuaUy  to  the  grant  can  conclude  those  parties ;  in-     j^ HWrg 
deed  this  is  admitted  by  the  very  circumstance  of        *• 
putting  the  other  party  upon  proof  of  the  interest.  Beauohaitf. 

Qn  the  best  consideration  that  I  have  been  able  to 
give  this  important  point  of  practice,  and  from  the 
best  researches  and  inquiries  that  I  have  been  able 
to  make  into  it,  I  am  disposed  to  bold  that  where 
administrations   have    been    regularly  and  fairly 
granted,  and  where  there  has  been  delay  in  the 
PMTty  opposing  them,    the  administrator    is  no$ 
bound  to  propound  his  interest  till  the  interest  of 
the  adverse  party  is  established,  and  it  being  a  mat* 
ter  within  the  legal  discretion  of  the  Court ;  the 
interest  in  one  of  these  cases  having  been  actually 
propounded  9114  pronounced  for  by  the  Court  in 
another  caiise,  $nd  in  the  other  the  administrator 
having  been  in  possession  of  the  grant  above  ten 
years,  I  shall  put  neither  of  them  upon  proof  of, 
their  interest  till  the   adverse  parties  have  esta- 
blished their  own. 
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Term.  HlBBEN  V.  CALEMBERG.(a) 

July  10.  V 

A  party  in  po#-  Dr.  Simpson  for  Hibben. 
administration  Hibbeit  prays  that  Calemberg  may  proceed  to 
wofMMdter  propound  her  interest  and  give  in  an  allegation  for 
w^cauingit  that  purpose,  otherwise  that  administration  to  Ge- 
citabluhShw  neral  Frampton  may  be  granted  to  her  as  sister  of 
0WIU  the  half  blood  and  next  of  kin.    In  a  former  cause 

Mrs.  Henrietta  Calemberg  as  cousin  german  once 
removed  opposed  the  deceased's  will  which  was  pro- 
pounded by  Mrs.  Grace  as  executrix  ;  the  will  was 
pronounced  against  in  this  Court  and  administration 
decreed  to  Calemberg  who  was  confessed  by  Grace 
to  be  next  of  kin-;  Grace  appealed  from  this  sen- 

(a)  The  Editor  is  indebted  to  the  kindness  and  liberality  of 
the  Re? .  Sir  George  Lee,  Bart,  of  Hart  we  II  (Bucks),  the  great 
nephew  of  the  eminent  Judge  whose  names  he  bears,  for  the  re* 
port  which  he  is  enabled  to  lay  before  his  Readers  of  this  case ; 
it  is  literally  transcribed  from  a  book  in  which  Sir  George  Lee, 
while  he  filled  the  situations  of  Dean  of  the  Arches  and  Judge 
of  the  Prerogatire  Court  of  Canterbury,  was  in  the  habit  of  re* 
cording  with  his  own  hand,  not  only  his  decisions  and  the 
grounds  on  which  they  were  founded,. but  an  abstract  of  the 
most  stringent  parts  of  the  e?idence,  and  of  the  arguments  which 
had  been  adduced  by  counsel  on  the  one  side  and  the  other  in 
support  of  the  respecti?e  parties  contesting  the  suit. 

The  ralue  of  so  authentic  a  record  of  the  principles  on  which 
this  decision  rested  is  considerably  enhanced  by  the  great  im- 
portance attached  to  the  authority  of  this  case  by  the  Court  in 
giring  its  judgment  in  the  preceding  cases  of  Dabbs  ▼.  Chisman 
and  Jennens  ▼.  Lord  Bcauchamp. 
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tence,  and  it  was  affirmed  by  the  Delegates:  .  The       *M4- 
present  cause  began  between  Hibben  and  Calem-       Tfen*: 


berg1  by  a  caveat  entered  by  Sherman  a  creditor ; 
Hibben  warned  it,  and  prayed  the  administration  ^E1C 
to  be  granted  to  her  as  sister ; .  Tyndall  voluntarily  Caiemssm. 
interposed,  and  alleged  Calemberg  to  be  the  de- 
ceased's first  cousin  once  removed  and  next  of ,  kin,* 
and  that  administration  was  decreed  to  her,  and 
prayed  Hibben's  answer :  Cesar  for  Hibben  de- 
nied Calemberg's  interest ;  Tyndall  said  he  would 
propound  Calemberg's  interest,  and  denied  Hib- 
ben's :  The  Judge  assigned  to  hear  on  the  admis- 
sion of  Tyndall's  allegation;  Tyndall  now  says 
his  client  is  in  possession  of  a  decree  for  the  admi- 
nistration, and.  he  is  not  bound  to  propound  her 
interest;  we  say  Calemberg's  interest  was  never 
in  debate  in  the  former  cause,  and  that  Hibben  was 
no  party  to  that  cause,  and  that  the  decree  of  the 
administration  to  Calemberg  was  only  a  common 
decree ;  we  insist  that  both  by  law  and  the  assigna- 
tions of  the  Court,  Tyndall  is  obliged  to  propound 
his  client's  interest,  and  that  we  have  a  right  to 
what  we  pray. 

Dr.  Jenner  for  Calemberg. 

Administration  was  decreed  to  Calemberg,  and 
that  decree  affirmed  in  the  Delegates  ;  the  remis- 
sion was  brought  in,  and  the  Court  decreed  to  pro- 
ceed according  to  the  tenor  of  former  acts.  -  Hib- 
ben then,  prayed  administration;  the  parties  mu- 
tually denied  each  others'  interest ;  Calemberg  was 
thereby  admitted  to  be  a  contradictor.  The  Court 
has  made  no  assignation  on  us  to  propound  our  in- 
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J?*%,  ttfrtfc,  we  bate  in  allegation  drawn  but  are  not 
jv2;      obliged  to  give  it  in. 

The  acts  were  then  read,  viz. 

By**~day  after  Hilary  Term,  28th  February* 
CiT.iarw.  1754,  on  the  remission  being  brought  in,  the  Court 
decreed  to  proceed  accordirtg  to  the  form  of  former 
acts ;  Tyndafl  alleged  his  cKent  to  be  cousin  grt* 
man  once  rumored  to  the  deceased,  and  that  admi- 
nistration had  been  decreed  to  her ;  both  proctor* 
denied  each  other's  interest.  ' 

April  4ftb,  TyndAll  asserted  that  he  gave  an  afc 
legation. 

First  Session  of  Easter  Term  on  admission  of 
Tyndall'*  allegation,  the  Judge  admitted  Ctesafa 
allegation,  and  continued  the  assignation  as  to 
Tyndall's  allegation. 

Fourth  Session  of  Easter  Term,  Tyndall  de- 
clared be  .waved  giving  any  allegation  at  present, 
on  petition  of  both  proctors. 

Dr.  Simpson  in  reply. 

There  are  three  questions,  1st,  whether  we 
have  not  a  right  by  law  to  call  Galemberg  to  pro* 
pound  her  interest ;  2nd,  whether  her  proctor  is 
not  bound  by  the  assignations  of  the  Court  to  pro- 
pound it ;  3dly,  if  she  does  not  propound  it,  whe- 
ther we  have  not  a  right  by  law  to  have  the  admi* 
nistration. 

The  former  cause  Cannot  affect  Hibben,  because 
she  was  not  a  party;  administration  was  decreed 
to  Calemberg  on  an  asfcertion  only  that  she  waa 
next  of  kin,  no  proof  was  made  thereof,  that  de- 
cree ia  incomplete  beeaufte  administration  waa  not 
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ttnder  seal  and  may  be  reversed  :  we  shall  be  en-      1754. 

*T\~£mt4kM 

titled  to  administration  if  we  shew  never  so  remote      Ternu 
a  relationship  because  Caiemberg  has  shewn  no    v^*v**/ 
relationship.    On  the  4th  of  April,  the  Court  a*-     ^^J*** 
signed  to  hear  on  the  admission  of  Tyndall's  alle-  Calihsse* 
gation  which  was  to  propound  Caiemberg**   in- 
terest. 

Dr.  Simpson  also,  with  Dr.  Pinfold,  and  Dr.  Hay, 
(who  were  counsel  with  him,)  insisted  much  that 
although  when  a  person  is  in  actual  possession  of 
letters  of  administration  under  seal  he  may  not  be 
obliged  to  propound  his  interest,  yet  in  this  case 
the  matter  is  res  integra,  because  the  Court  has 
gone  no  further  than  to  decree  administration  to  be 
granted  to  Caiemberg. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  that  Tyndall  was  not  obliged 
by  the  assignations  of  the  Court  to  propound  his 
client's  interest ;  I  had  not  ordered  him  to  do  so, 
I  had  only  assigned  to  hear  on  the  admission  of  an 
allegation  which  he  asserted  he  would  give,  but  * 

notwithstanding  that  assertion  he  was  at  liberty  to 
alter  his  mind  and  not  give  it.  Secondly,  1  was  of 
opinion  that  he  was  not  obliged  by  law,  because 
l»y  sentence  which  decreed  the  administration  t* 
Mrs.  CalembeTg  was  become  irreversible,  it  having 
Wen  confirmed  by  the  Court  of  Delegates,  whose 
decree  was  a  bar  to  all  the  world  against  objecting 
to  Caiemberg**  right  to  have  the  administration, 
unless  a  nearer  relationship  than  she  claimed 
should  be  proved ;  indeed,  if  Hibben  tan  prove 
hewelf  to  be  sister  to  the  deceased,  the  decree  for 
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1754.      the  administration  both  in  this  Court  and  the  De- 
Tcrnu      legates  will  be  void  by  the  statute  which  precisely 
v^"v^/    requires  the  ordinary  to  grant  administration  to 
*w         *^e  ncxt  °^  ^n  *  ^ut  un^ess  Hibben  proves  herself 
CALsmnsaG.  to  be  nearer  of  kin  to  the  deceased  than  Calemberg 
suggests  herself  to  be,  the  decree  of  the  adminis- 
tration to  Calemberg  must  stand  unshaken  and  ad- 
ministration cannot  be  granted  to  any  one  eke, 
and  consequently  it  is  quite  unnecessary  for  Ca- 
lemherg's  proctor  to  propound  her  interest  which 
is  established  by  a  sentence  of  the  Superior  Court, 
and  therefore  1  rejected  Caesar's  petition. 
He  protested  of  appealing,  but  did  not  appeal. 


PrerogatiTe 

1780.  Waller  &  Smyth  v.  Heseltine  v.  Burgh. 

March  ZU 

^S^tir.  The  Crown  claimed  the  goods  of  John  Newport 
^^^^  deceased,  a  bastard ;  Waller  and  Smyth  claimed 
pwipt«.  them  as  executors  of  Smyth  his  next  of  kin,  and 
Burgh  appeared  and  propounded  a  will.  The 
Crown  and  the  executors  of  the  next  of  kin  now 
prayed  the  Court  to  suspend  any  proceedings  be- 
tween them  till  it  had  decided  on  the  validity  of  the 
will. 

Sir  William  Scott  (King's  Advocate)  for  the 
Crown. 

If  the  will  should  be  proved  the  claim  of  the 
Crown  and  of  the  next  of  kin  would  alike  be  anni- 
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Mated ;  they  depend  alike  only  on  the  Supposition       1789. 
•f  an  intestacy ;  it  is  but  reasonable  that  these  parties      Term? 
should  not  go  on  trying  a  question,  which  if  the 
will  should  be  established  would  affect  no  one,  but 
be  a  mere  speculative  question  ;  the  only  question      Smyth 
between  the  Crown  and  the  next  of  kin  is  the  il-    Hesxltih* 
legitimacy  of  the  party,  which  is  so  different  from      ^*- 
the  other  point  that  the  party  propounding  the  will 
can  derive  no  benefit  from  the  discussion  of  it. 
Dr.  Battine  in  support  of  the  will. 
In  the  evidence  now  taken,  of  which  publication 
is  prayed,  facts  may  come  out  of  advantage  to  the 
party  propounding  the  will,  particularly  if  they 
should  shew  the  age  of  the  party,  and  the  time 
when  the  commission  of  lunacy  was  taken  out,  the 
parties  must  prove  their  own  interest  before  they  are 
allowed  to  oppose  the  will ;  they  cannot  both  have 
an  interest ;  if  one  has  it  is  clear  the  other  has  not. 

Dr.  Harris  and  Dr.  Arnold  for  the  executors  of 
the  next  of  kin, 

Joined  in  the  prayer  of  the  counsel  for  the 
Crown,  and  contended  that  these  proceedings  were 
analogous  to  those  in  the  Prize  Court,  where  in 
the  first  instance  when  an  appearance  is  given  for  • 
a  joint  captor  the  Court  condemns  the  ship,  gene- 
rally reserving  the  question  to  whom. 
Judgment. 

Sir  William  Wynne. 

The  first  appearance  here  was  for  the  next  of 
kin  ;  the  Crown  then  claimed  ;  and  afterwards  an 
appearance  was  given  for  a  person  claiming  to  be 
executor  under  a  will.  An  allegation  has  been 
given  in  by  the  King's  proctor,  and  .witnesses  have 
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and  now  there  is  a  prayer  to 
pead  proceeding's  between  the  Crown  and  the  next 
of  kin  till  the  validity  of  the  will  shall  be  determined. 

It  it  necessary  therefore  for  the  Court  to  cots* 
aider  whether  this  prayer  is  according  to  the  usual 
form  of  practice  ?  the  interest  of  all  has  been  pro- 
pounded, or  the  Court  could  not  have  proceeded  ; 
if  the  will  had  been  produced  at  first,  and  caveats 
had  been  entered,  the  parties  who  had  then  ap* 
peared  must  have  propounded  their  interest  before 
they  could  oppose,  or  oblige  the  other  party  to 
proceed.  If  there  are  two  wills,  the  executor  of 
the  first  cannot  call  upon  the  executor  of  the  other 
to  prove  the  latter  without  propounding  his  own  in* 
terest.  In  Adams  v.  Adams  the  will  was  pro- 
pounded by  the  residuary  legatee,  and  opposed  by 
a  person  claiming  as  brother ;  the  brother  required 
the  residuary  legatee  to  propound  the  will ;  this  was 
denied  because  the  brother's  interest  had  not  been 
pronounced  for ;  the  Court  ordered  them  to  proceed 
pari  passu. 

Here  the  proceedings  commenced  between  the 
Crown  and  the  next  of  kin ;  the  executor  cornea 
after,  and  finding  the  interest  between  the  parties 
denied,  has  a  right  to  consider  it  so,  they  have  ncr 
interest  in  the  cause  longer  than  they  are  at  issn*  \ 
but  the  interest  being  propounded  the  Court  is  now 
desired  to  suspend  proceedings.  The  suspending 
the  interest  would  be  much  as  if  it  had  not  been 
propounded  at  all ;  if  it  should  be  suspended  and 
cease  to  be  at  issue  the  party  propounding  the  will 
night  ask,  what  right  have  you  to  oppose  or  de* 
mand    probate?     The   cause   having   been  si* 
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yeaft  in  contest  they  pray  to  lay  their  finger  Oft  WW- 
Dbe  part  and  go  on  with  that.  The  whole  cause  Tern. 
toast  be  taken  together ;  this  petition  cannot  be 
graft  ted ;  the  manner  of  proceeding  precludes 
Making  the  objection  at  irst,  but  the  giving  in  the 
allegation  and  examining  the  witnesses  and  then  Heseltine 
applying  to  have  the  contest  suspended  seems  to  be 
m  afterthought. 

It  has  been  argued  that  the  party  should  net 
give  evidence  against  herself;  but  att  the  evidence 
in  the  cause  is  the  evidence  of  all  parties ;  the  sus- 
pending a  part  of  the  case  so  as  only  to  affect  one 
ef  the  parties  is  not  agreeable  to  practice. 

I  ahall  reject  the  application. 


Waller 

Svtiftt 

v. 


V. 

Burgh. 


Elme  v.  Da  Costa. 

Xjouis  NicoHni  died  in  1783,  a  foreigner,  leaving 
two  daughters.  In  June,  1786,  administration  <tf 
Us  affects  Was  granted  to  Da  Costa  a  creditor ;  the 
daughters  having  been  cited  to  see  proceedings  hi 
the  tatMl  maimer.  In  February,  1787,  Da  Cortfc 
filed  a  bill  *n  Chancery  to  recover  ^effects,  Sec.;  the 
**t*e*as  ffeft  ddWh  for  hearing.  In  May,  1790,  a  ci- 
tation issued  against  him  from  the  Prerogative  Court 
to  produce  a  will  Which  he  had  had  two  years  in  his 
^amimtxi  not  signed  by  the  testator ;  in  answer  to 
fl*i**pptt*e4,  and  prayed  to  be  dismissed/  or  to 
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Court. 

1701. 

A  creditor  in 
possession  of 
a  mot  of 
administra- 
tion entitled  to 
contest  suit 
against  a  per- 
son asserting 
himself  to  be 
next  of  kin. 
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1791.  be  admitted  a  contradictor  to  the  will,  and  to  keep 
Baiter 

Term.  ^c  administration  till  the  snit  in  Chancery  should 
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be  determined ;  it  was  replied  that  he  was  bound 
to  bring  in  the  administration  and  had  no  right  to 
Da  Coita.  be  a  contradictor ;  that  the  administration  had  been 
fraudulently  obtained  as  he  had  taken  an  oath  that 
the  deceased  had  died  intestate,  whereas  a  will  was 
produced  ;  besides  there  were  next  of  kin,  the  de- 
ceased having  left  two  daughters,  and  though  they 
were  dead,  one  of  them  had  left  children. 

Sir  William  Scott  and  Dr.  NichoU. 

The  creditor  in  possession  of  the  administration 
is  entitled  to  be  admitted  a  contradictor  to  make 
the  party  prove  the  will ;  it  was  so  held  where  ad- 
ministration was  claimed  by  the  next  of  kin  against 
a  creditor  in  Mrs.  March's  case,  viz.  Schwartz 
a  German  died ;  upon  an  affidavit  of  his  intestacy 
administration  was  granted  to  Robinson  a  creditor, 
after  the  same  steps  which  have  been  taken  here, 
a  citation  issued  against  him  to  bring  in  the  admi- 
nistration and  shew  cause  why  it  should  not  be 
granted  to  the  next  of  kin,  and  the  creditor  was 
admitted  to  defend  his  cause  by  putting  the  next  of 
kin  on  proof  of  his  interest;  besides  in  the  pre- 
sent case  there  is  nothing  to  shew  that  it  was  the 
will  of  the  deceased  or  that  there  may  not  tunfe 
been  a  later  will ;  there  should  be  a  probate  from 
the  foreign  Court ;  it  may  not  be  valid  according 
to  the  form  required  in  the  country  where  the  de- 
ceased died. 

Dr.  Harris  and  Dr.  Swabey  contra. 

The  question  is  whether  the  administration  is 
void  or  not  ?  all  persons  interested  were  not  cited, 
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viz.  the  children  of  the  deceased's  daughter ;  whe-       la- 
ther this  omission  was  owing  to  fraud  or  negligence       Term. 

the  effect  is  the  same  ;  it  must  void  the  administra-     v^v^*' 

Elme 
tion  following  such  a  citation  ;  a  creditor  has  no  ^ 

right  to  contradict  the  will  or  oppose  the  next  of  Da  Costa, 
kin ;  it  is  said  that  the  Court  must  enquire  whether 
it  is  a  good  will  in  the  place  where  it  is  made,  but 
if  it  is  good  jure  gentium  that  will  suffice.    The 
administration    has    been  ill  granted  as  it  was 
grounded  on  a  general  citation  on  the  Royal  Ex- 
change without  any  actual  notice  to  the  party  ;  it 
is  within  our  own  memory  that  notices  used  to  be 
sent  to  the  place  where  the  parties  entitled  in  dis- 
tribution were  resident,  and  if  no  answer  were  re- 
turned within  a  reasonable  time  the  administration 
was  then  granted  ;  and  with  respect  to  foreigners 
the  method  practised  was  that  of  giving  notice  to 
the  resident  minister  of  the  country  to  which  they 
belonged. 

In  Lisdale  v.  Baloo  the  party  died  intestate,  Ba« 
loo  took  out  a  process,  it  was  served  on  the  Royal 
Exchange,  and  no  appearance  being  given  the  ad- 
ministration was  granted  to  him  ;  six  months  after- 
wards  a  niece  of  the  deceased  cited  Baloo  to  shew 
cause  why  it  should  not  be  revoked,  as  it  was  not 
rightly  taken  out  on  the  general  process  since  no- 
tice should  have  been  given  to  the  niece  who  lived 
st  Rochelle  as  he  knew  for  he  had  corresponded 
with  her,   and  the  Court  (Dr.  Bettesworth)  said 
"that  the  administration    should   not  have  been 
granted  on  a  general  service   without  particular 
notice  when  it  was   known  where    the    parties 
lesided." 
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u**.  In  Blake  v.  HartweU,  Prerog.  1750,  an  admi- 

2^^      aistratioa  viis  et  modis  without  any  original  citation 
N^^^/     was  revoked  on  that  ground  only. 

•^J"  Judgment. 

At  Cm*.       Sir  William  Wynne. 

This  is  a  process  to  compel  a  party  to  bring  in 
an  administration  and  shew  cause  why  probate 
should  aot  be  .granted  of  a  will  produced  ;  an  ap- 
pearance is  given  under  a  protest  to  the  regularity 
of  the  proceedings;  the  administration  issued  on 
the  non-appearance  of  the  daughters  of  the  de- 
ceased after  a  public  citation. 

Two  questions  have  been  argued, 

First,  that  the  administration  was  void  origi- 
nally ; 

Secondly,  that  if  it  was  not  void  originally,  still 
that  a  creditor  has  no  right  to  deny  a  will,  and 
therefore  the  administration  must  be  revoked. . 

With  respect  to  the  first  point,  the  objection  is 
that  there  has  been  no  other  than  a  general  cita- 
tion, and  it  is  said  that  the  practice  has  been  other- 
wise lately ;  but  this  administration  was  granted 
sometime  ago,  and  I  suppose  according  to  what 
was  then  considered  the  practice  of  the  office  ;  but 
it  is  worthy  the  attention,  and  shall  occupy  the  at- 
tention of  the  Court,  whether  this  method  shall 
01*  -shall  wot  be  adopted ;  it  is  laid  down  in  books, 
and  is  not  to  be  denied,  that  parties  may  be  put  in 
contempt  by  a  public  citation  only ;  it  was  accord? 
ing  to  the  practice  of  the  office  when  it  was  done 
here,  therefore  the  objection  does  not  hold ;  the 
citation  was  taken  out  not  by  the  next  of  kin,  but 
by  the  executors. 
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The  effect  of  the  decree  is  to  bring  in  the  admi- 
nistration and  shew  cause  why  it  should  not  be  re-' 
yoked  and  probate  granted  of  the  will.     It  is  evi- 
dent that  the  administration  must  be  brought  in  on 
the  exhibition  of  a  will ;  bond  is  required  by  stat. 
22  ft  23  Car.  II.:  can  the  Court  say,  because  the 
will  was  not  brought  in  as  soon  as  it  might  have 
been,  that  therefore  the  party  is  barred  from  prov- 
ing it  ?  the  Court  has  no  such  authority. 

In  the  present  case  it  was  not  done  by  surprise, 
the  administration  was  not  applied  for  till  three  years 
after  the  death  of  the  party  ;  and  the  administrator 
has  commenced  and  carried  on  a  suit  in  chancery  : 
a  conspiracy  is  suggested  by  which  the  will  was 
produced  ;  but  the  Court  cannot  attend  to  this  sug- 
gestion. If  the  will  is  proved  the  administration 
mast  be  revoked  ;  but  the  question  is  what  can  be 
done  now?  the  administrator  must  bring  in  the 
administration  ;  but  the  Court  will  not  go  any  fur- 
ther ;  it  will  not  revoke  an  administration  on  the 
mere  suggestion  of  a  will,  when  the  administrator 
has  been  a  long  time  in  possession,  of  the  grant ; 
this  would  open  the  door  to  fraud. 

The  right  of  a  creditor  is  only  this ;  he  cannot 
be  paid  his  debt  till  a  representation  to  the  deceased 
is  made  ;  he  can  then  call  on  all  who  have  a  right 
to  administer ;  before  an  administration  is  granted 
if  a  will  be  produced,  the  creditor  has  no  right  to 
contradict  or  deny  it ;  for  if  there  is  a  will,  or  a 
next  of  kin  claims  the  administration,  then  a  per- 
son offers  to  make  himself  a  representative,  and  the 
creditor  gets  all  that  he  has  a  right  to.  But  when 
«  creditor  has  obtained  the  administration,  the  case 
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is  different ;  he  has  a  right  to  maintain  it  agairist 
the  executor  or  the  next  of  kin  ;  it  is  not  to  be  re- 
voked on  mere  suggestion.  The  Court  has  taken 
pains  to  find  a  case  where  a  will  has  been  set  up 
under  such  circumstances,  but  without  success, 
which  is  singular ;  March's  case  as  cited  shews 
that  a  creditor  was  admitted  to  contradict  the  sug- 
gestions of  the  next  of  kin  ;  there  is  no  difference 
in  the  principle,  and  the  Case  applies. 

In  Newman  v.  Bourne  (a)  a  creditor  obtained 
administration  to  be  decreed  to  him,  and  before  it 
passed  the  seal  he  was  suffered  to  contest  the  inter-* 
est  of  a  person  claiming  under  a  nuncupative  will ; 
no  relations  appeared.  That  case  is  stronger  than 
the  present 

In  a  manuscript  note  of  Sir  Edward  Simpson's  (6> 
I  find  that  where  an  administration  is  granted  to  a 
creditor,  and  a  will  is  afterwards  produced,  he  has  a 
right  to  contest  it  in  the  same  manner  that  the  next  of 
kin.  might  have  done,  without  being  subject  to  costs. 

This  is  founded  on  reason ;  whereas  a  contrary 
practice  would  be  open  to  fraud ;  the  administrator 
when  cited  must  bring  in  the  administration,  but  the 
Court  will  go  no  further ;  he  may  contest  the  will ; 
whether  the  will  is  to  be  determined  according  to  the 
laws  of  Florence  or  the  laws  of  England  is  out  of 
the  question,  he  has  a  right  to  establish  it  as  he  can. 

I  decree  that  the  creditor  shall  bring  in  the  ad- 
ministration, but  according  to  the  terms  of  the  ci- 
tation he  is  at  liberty  to  shew  cause  why  it  sbouM 
not  be  revoked. 


(a)  Prerog.  1714. 


(ft)  See  pege  160. 
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.Elizabeth  Cook  died  on  the  19th.  July,  1909,     *P^*** 
and  left  a  will  and  codicil,  in  which  her  brothers  mined  to  sue 

_  in  formfe  pan* 

Samuel  Lovekin,  John  Whitehouse,  and  her  sister  peris,  dUpao- 
Ann  Whitehouse,  were  named  executors.  ** 

A  caveat  was  entered  against  the  will  by  James  MgV. 
Lovekin  another  brother  of  the  deceased  ;  suit  was 
contested  ;  the  executors  propounded  the  will  in  * 
common  condidit,  and  the  subscribing  witnesses 
were  examined  upon  it,  when  James  Lovekin  was 
admitted  a  pauper,  and  an  allegation  was  given 
by  him  in  opposition  to  the  will,  on  which  fourteen 
witnesses  were  examined  ;  a  responsive  allegation 
was  brought  in  by  the  executors  on  which  seven- 
teen witnesses  were  examined,  and  publication  was 
prayed ;  the  executors  then  suspended  the  progress  February 
of  the  cause  and  took  out  a  decree  citing  Mary  Ed-, 
wards  a  sister,  and  Joseph,  Charles,  Richard  and 
Peter  Lovekin  nephews  of  the  deceased,  (and  the 
persons  entitled  in  distribution  to  her  personal  estate 
in  the  event  of  her  having  died  intestate,)  to  see 
proceeding! ;  the  executors  then  re-propounded  the  June  0, 
will,  and  the  witnesses  were  re-examined  upon  it, 
when  Joseph  Lovekin,  one  of  the  nephews  cited, 
appeared,  and  upon  taking  the  usual  oath  was  ad* 
initted  a  pauper. 

The  present  question  arose  upon  the  right  of 
this  person  to  sue  in  formfi  pauperis ;  it  was  op- 
posed by  the  executors,  and  on  their  behalf  an  act 
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181 6.  on  petition  was  entered  upon  stating  in  effect  that 

Term.  "  the  executors  having  been  informed  that  Joseph 

v^v^/  Lovekin  and  several  of  his  relations  were  deter- 

and.  others  mined  to  vex  and  harass  them  by  entering  another 

_  v-  caveat  against  the  will  and  codicil  as  soon  as  the 

bD  WARDS 

and  otiKKs.  suit  now  prosecuting  against  James  Lovekin  should 
be  terminated  unless  they  .(the  executors)  would 
make  a  compromise  with  them,  they  were  advised 
to  take  out  a  decree  against  Mary,  Edward,  and 
Joseph,  William,  Charles,  Peter,  and  Richard, 
Lovekin  to  appear  and  see  the  will  and  codicil  re- 
propounded  ;  that  Joseph  Lovekin  had  appeared 
and  been  admitted  to  sue  in  formfi  pauperis, 
whereas  they  alleged  that  he  was  now  and  bad  been 
for  upwards  of  six  years  a  housekeeper  and  resi- 
dent in  his  present  dwelling  house  in  Nottingham 
Court,  Drury  Lane ;  that  he  had  a  plate  on  the 
door  of  his  house  with  his  name  thereon  stating 
him  to  be  a  carpenter  ;  that,  he  occasionally  acted 
as  a  master  carpenter,  and  sometimes  performed 
funerals  ;  that  he  paid  18/.  a  year  for  the  rent  of 
his  house,  which  was  assessed  at  the  sum  of  16£; 
that  he  had  for  several  years  past  regularly  paid  all 
the  King's  house  taxes,  all  the  poor's  rates,  paving 
and  lighting  assessments,  and  parochial  rates,  as- 
sessments, and  taxes  of  every  description,  and  was 
very  regular  in  the  payment  of  the  same,  and  also 
in  tbe  payment  of  his  tradesmen's  bills ;  that  he 
lets  some  of  his  apartments  to  lodgers,  for  which 
he  gets  the  sum  of  24/.  a  year ;  and  that  the  part 
of  his  house  which  he  occupied  was  furnished  by 
himself,  and  the  furniture  vyas  worth  50Z.  or  there- 
abouts ;  that  Joseph  Lovekin  acted  also  as  a  jour* 
l 
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tieyman  carpenter,  and  that  he  had  been  for  some  181°- 
time  past  regularly  employed  by  a  cabinet  maker,  Term. 
who  pays  him  1/.  7s.  a  week  for  his  wages  ;  and 
they  further  alleged  that  the  said  Joseph  Lovekin 
derived  a  sufficient  income  from  his  business  and  r>. 

letting  lodgings  to  support  himself  and  his  family  AMd  Ithebs. 
with  credit  and  decency,  and  was  a  person  in  the 
receipt  of  and  possessed  of  property,  and  worth 
considerably  more  than  bl.  after  the    payment  of 
bis  just  and  lawful  debts/' 

On  the  other  side  it  was  alleged  in  the  act, 
"  That  Joseph  Lovekin  did  not  intervene  in  the 
cause  for  the  purpose  of  harassing  the  executors, 
but  because  he  had  reason  to  fear  that  they  would 
induce  James  Lovekin  to  a  compromise  and  to  drop 
the  proceedings  in  this  cause  against  the  pretended 
will ;  it  was  admitted  that  he  had  been  for  the  laft 
five  years  tenant  in  the  house  he  now  occupied  in 
Nottingham  Court,  but  it  was  denied  that  he  ever 
bad  a  plate  on  the  door  with  '  carpenter'  in  addi- 
tion to  his  name,  or  that  the  word  '  carpenter'  was 
at  all  written  on  any  part  of  his  house  ;  or  that  he 
had  at  any  time  acted  as  a  master  carpenter,  but 
it  was  admitted  that  when  out  of  employ  as  a  jour- 
neyman carpenter,  he  had  more  than  once  exe- 
cuted a  job  on  his  own  account  as  all  other  jour- 
neymen do,  and  had  occasionally  provided  a  small 
funeral,    but    that  he   was  still  justly    indebted 
to  an  undertaker  in  Fleet  Market  in  the  sum  of 
161. 8s.  3d.  the  total  amount  of   goods  advanced 
for  all  the  funerals  he  ever  provided,  save  one,  the 
account  for  which  was  21.  14s.  6d.,  and  which  had 
long  been  settled,  and  that  he  was  now  unable  to 
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1810,       discharge  the  said  16/.  8s.  3d.;  it  was  further  ad- 
JUickaelmas 
Term.      mitted  that  he  paid  18/.  rent  for  his  bouse,  but 


then  the  deduction  of  the  land  and  property  tax 
and  others  and  the  *w*r  rate  was  always  first  paid  by  his 
*•  landlord,  so  that  his  yearly  payment  did  not  exceed 
AjrooTHws.  14/.  7s.  10(2.;  that  he  had  usually  paid  the  poor 
rates  and  other  assessments  and  taxes,  but  front 
poverty  he  had  not  been  able  to  pay  them  regu* 
larly,  and  that  since  his  residence  in  his  present 
house  after  due  examination  before  the  vestry  of 
the  parish  he  had  been  discharged  and  excused 
from  the  payment  of  the  said  rates  on  the  ground 
of  poverty ;  and  it  was  admitted  that  he  let  the 
rooms  unoccupied  by  himself  and  family,  two  at 
three  shillings  each,  two  at  one  and  eight  pence 
each,  and  one  at  one  shilling  per  week,  but  that 
the  rent  was  precarious  and  uncertain  from  the  po- 
verty of  his  lodgers,  and  because  the  rooms  were 
often  long  untenanted,  and  that  he  could  not  pay 
his  own  rent  without  letting  the  lodgings  ;  that  all 
the  furniture  in  the  house  was  not. worth  more  than 
13/.  19s.  6d.;  and  it  was  further  alleged  that  Jo- 
seph Lovekin  was  in  the  employ  of  Job  Sabin,  a 
broker,  as  porter  to  him  in  his  business,  and  was 
now  in  the  receipt  of  1/,  7*.  per  week  as  wages ; 
but  it  was  denied  that  be  was  worth  5/.  after  the 
payment  of  his  just  debts,  and  alleged  that  he  was 
insolvent  and  indebted  to  various  persons  in  sums 
which  he  was  unable  to  pay/' 

Several  affidavits  were  given  in,  both  on  the  one 
tide  and  on  the  other,  in  support  of  the  facts  do* 
tailed  in  the  petition. 
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Sir  John  Nicholl.  7*€rm# 


This  is  a  question  whether  a  party  who  has  been 
admitted  a  pauper  in  the  usual  form  shall  now  be  Am  £&%& 
dispaupered.      Various  affidavits  have  been  gone         *< 
into  partly  upon  trivial  and  collateral  facts,  and  it  A1ft>oTH***. 
is  not  very  clear  whether  the  party  is  or  is  not  in- 
solvent; without  however  entering  into  any  very 
minute  calculation  of  his  circumstance*,  which  the 
decision  of  this  question  does  aot  require,  he  seems 
to  be  a  person  pretty  even  with  the  world,  his 
house  rent  is  paid  by  the  lodgings  he  lets,  and  his 
earnhigs  as  a  carpenter  are  about  70/.  annually  ; 
and  the  question  is  whether  a  party  thus  circum- 
stanced is  entitled  to  appear  as  a  pauper  ? 

To  sue  as  a  pauper  is  a  great  privilege  of  law, 
it  belongs  only  to  the  necessity  arising  from  absolute 
poverty,  and  from  the  absence  of  any  other  mode 
of  obtaining  justice  ;  no  person  is  entitled  to  the 
gratuitous  labours  of  others  who  can  furnish  the 
means  of  providing  them  for  himself ;  besides  jt 
places  the  adverse  party  under  great  disadvantages, 
it  takes  away  one  of  the  principal  checks  upon 
vexation? litigation  ;  the  legal  claim  to  so  great  a 
privilege  ought  therefore  to  be  clearly  made  out. 
It  is  a  complete  but  not  an  uncommon  misappre- 
hension of  the  law,  to  suppose  that  because  a  per* 
*ob  is  in  insolvent  circumstances,  and  because  he 
can  truly  and  conscientiously  swear  that  he  is  not 
worth  5/.  after  all  his  just  debts  are  paid,  that 
therefore  he  is  entitled  to  be  admitted  or  rather  to 
proceed  as  a  pauper ;  it  is  primft  facie  ground  to 
admit  Jbiia  as  such  but  no  more  ;  if  it  were  other* 
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M*kHmt       w*se  many  Pers0Ils  living  in  great  splendour  and 

Term.      Juxury  would  be  so  entitled  ;  for  many  persons  in 

business  in  the  enjoyment  of  an  immense  income 

and  maintaining  a  proportionate  expenditure  would 

»•         not  be  worth  5/.  after  the  payment  of  their  just 
Edwards      .  ,  L  r  J  J 

debts. 

The  decisions  however  have  gone  on  very  differ- 
ent grounds.  .  In  Riley  v.  Rivett  (b),  Riley  prayed 
to  be  admitted  a  pauper,  and  swore  he  was  l,600t. 
in  debt,  but  admitted  that  his  brother  allowed  him 
annually  for  keeping  his  books  1002.  The  Court 
decided  that  he  was  not  entitled  to  be  admitted. 

In  Barham  v.  Barham  (c),   the  Court  stated 

(b)  Before  the  Condelegates,  1704. 

(c)  Before  the  Consistory  Court  of  London,  Jane  13,  1789, 
a  citation  had  been  taken  out  by  the  wife  against  the  husband 
in  a  cause  of  cruelty  and  adultery ;  on  the  question  of  alimony 
coming  before  the  Court  the  husband  appeared  under  a  protest, 
as  having  been  cited  of  a  wrong  parish,  and  prayed  to  be  admit- 
ted a  pauper.  According  to  a  note  of  the  judgment  in  my  pos- 
session, the  Court  (Sir  William  Scott)  is  reported  to  have  said 
on  the  latter  branch  of  the  case,  "  The  next  question  is  whether 
he  is  to  be  admitted  in  form!  pauperis  ?  it  is  said  this  is  not  dis- 
cretionary ;  but  that  the  Court  must  admit  the  (act  upon  oath 
of  the  party.  I  should  be  sorry  if  it  were  so,  that  the  indul- 
gence designed  for  honest  poverty  should  be  allowed  imme- 
diately upon  the  oath  being  taken ;  I  conceive  it  to  be  other- . 
wise ;  the  Court  may  even  dispauper.  Such  cases  have  been  at 
common  law ;  2  Salkeld,  p.  507 ;  here  the  man  has  been  brought 
up  in  a  liberal  profession,  he  had  a  fortune  with  his  wife,  he  is 
healthy  and  able  to  gain  an  income  j  one  who  can  earn  a  sufficient 
livelihood,  is  not  entitled  to  this  indulgence.  The  Court  should 
be  particularly  cautious  where  the  remedy  is  sought  in  a  case  like 
this;  a  suit  for  separation  and  alimony;  this  would  be  at  once 
shutting  the  door  against  redress  and  defeating  one  great  object 
of  the  suit.  It  is  stated  that  he  received  with  his  wife  400/.,  says 
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"  If  a  person  has  the  means  by  honest  exertion  to  1810. 
acquire  a  competence  he  has  no  claim  to  be  admit-  %Term^ 
ted  a  pauper.  Mr.  Barham  in  two  years  has  ex- 
pended 750/.,  he  is  not  the  kind  of  person  entitled 
to  the  indulgence  of  having  the  labours  of  others 
gratuitously/9  and  over-ruled  his  petition  to  be  ad- 
mitted a  pauper. 

In  an  anonymous  case  (rf),  in  Salkeld,  where  a 
motion  was  made  to  dispauper  a  parson  who  was 
plaintiff  in  an  action,  because  he  had  a  living 
of  40/.  a  year,  though  he  had  sworn  he  was  in 
debt  more  than  he  was  worth  ;  Chief  Justice  Holt 
was  of  opinion  that  his  being  indebted  was  no  rea- 
son ;  it  was  enough  that  he  had  a  considerable  es- 
tate in  possession. 

In  Smith  v.  Smith  (e)  the  Court  said  "  If  a 
party  has  a  current  income  though  no  permanent 
property  he  must  be  dispaupered  ;  this  person  has 
about  20/.  a  year  from  houses,  he  gets  about  40/. 
a  year  by  his  business  as  a  carpenter,  his  whole 

ask  indebted  280/.,  and  is  proved  to  hire  spent  700/.  within 
tat  list  two  yean  besides  what  he  gained  by  his  profession.  A 
penon  stating  such  extravagancies  to  the  Court  comes  with  an  ill 
gnce  to  ask  the  assistance  of  other  men.  I  shall  reject  this  ap- 
plication, and  assign  him  to  appear  absolutely." 

(<0  [Mich.  11  Will.  3.  B.  R.] 

Mr.  Northey  mored  to  dispauper  a  parson,  who  was  plaintiff 
is  a  action,  because  he  had  a  living  of  40/.  per  annum.  Tnr*» 
ttaand  Gould  Justices  contra,  because  he  swore  he  was  in 
Abt  more  than  he  was  worth.  Holt  C.  J.  differed  from  them  ; 
fa  his  being  indebted,  or  his  estate  being  mortgaged,  is  no 
reuon;  it  is  enough  that  he  has  a  considerable  estate  in  pos- 
ie»oiL  2  Salkeld,  p.  507. 

(s)  Consistory,  Hilary  Term,  1704. 
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income  is  about  621.;"  and  the  Court  dispau- 
pered. 

In  Shaw  v.  Shaw  (/)  the  Court  laid  it  down 
"  the  question  is  whether  to  admit  a  party  a  pan* 
per  ?  suing  m  formi  pauperis  is  a  great  privilege, 
and  only  belongs  to  real  poverty ;  the  common  rate 
both  at  common  law  and  in  this  Court  is  that  after 
payment  of  debts  he  must  not  be  worth  5/.;  yet  this 
is  not  to  be  understood  if  there  bean  income,  though 
after  the  settlement  of  his  affairs  he  may  not  be 
worth  5/.  A  man  worth  an  income  of  5000/.  per  an* 
nam  may  not  afterpayment  of  his  debts  be  worth  51. 
The  party  admits  that  he  had  an  income  of  70/.  per 
annum  though  he  is  in  debt  above  200/.  beyond  his 
effects,  so  that  he  is  not  in  a  state  of  extreme  poverty. 
I  shall  reject  his  application  to  be  admitted  a  pauper." 

These  cases  are  quite  decisive :  though  in  the 
present  instance  the  party  may  be  insolvent,  yet  tap 
his  trade  his  handicraft  he  earns  nearly  70L  a  year, 
he  is  not  entitled  ;  there  is  less  reason  also,  because 
he  is  not  to  be  a  plaintiff,  nor  even  necessarily  a 
defendant ;  though  there  may  be  some  doubt  upon 
the  law,  whether  except  in  some  excepted  cases 
defendants  are  entitled  to  sue  in  formft  pauperis ; 
but  here  he  is  quite  a  volunteer,  merely  cited  to  see 
proceedings ;  he  is  not  bound  to  appear,  he  is  a 
mere  intervener ;  this  is  not  a  favourable  case  for 
indulgence.  There  is  another  party,  a  pauper, 
also  contesting  suit  and  nothing  to  induce  a  suspi- 
cion that  the  adverse  parties  are  colluding ;  indeed 
the  inference  arising  from  these  proceedings  would 
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be  directly  the  reverse,  and  it  would  be  great  in-       *8ia 
justice  and  hardship  if  the  executors  were  to  be       Term. 
harassed  by  two  paupers  ;  the  case  therefore  is  in 
no  degree  favourable ;   there  is  no  necessity  for 
say  appearance ;  but  if  there  were  ever  so  great  a         *>• 
necessity,  lam  satisfied  that  on  principle  and  au-  akootwev. 
thority  this  person  has  made  out  no  title  to  be  ad-    *    *  •    * 
mitted  a  pauper. 
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BiixiNGHURST  v.  VicKERs,  formerly  Leonard.  Term> 

Nov.  23. 

Joseph   Leonard  died  on  the  6th  of    March,  J^j^^111 
1808:  on  the  21st  of  the  same  month.  Ann  Leo-  and  part  held 

9  '  not  to  be  en- 

iard  his  sister  took  out  letters  of  administration  **** t0  Pro- 

bate. 

to  the  goods  and  chattels  of  the  deceased  on  the 
ground  of  his  having  died  intestate.  A  citation 
vm  afterwards  served  upon  Ann  Leonard  calling 
upon  her  to  bring  in  the  said  letters  of  administra* . 
tion>  and  shew  cause  why  they  should  not  be  re- 
cked, and  also  why  probate  should  not  be  granted 
of  the  following  foil  to  Mr.  Billinghurst  the  sole 
executor  named  in  it. 


"  This  is  the  last  will  and  testament  of  Jo- 
"  seph  Leonard,  No.  3,  Qreat  Dean's  Court, 
"  St.  Martins  le  Grand,  Tailor.  First,  my  just 
''  and  lawful  debts  paid  as  soon  as  may  be 
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"  after  my  decease,  I  leave  Ann  Leonard, 
ff  spinster,  the  sum  of  one  shilling ;  the  re* 
"  sidue  of  my  property  I  may  possess  at  my 
"  death  to  be  disposed  of  as  under ;  to  Joseph 
"  King,  of  Elgin,  500Z.  3  per  cent  Bank  An- 
"  nuities ;  William  Thomas,  the  same  amount, 
"  of  Queen  Street,  Cheapside ;  to  Mr.  Pree- 
"  bane,  at  Mr.  Creight,  Watling  Street,  the 
"  sum  of  fifty  pounds  Bank  Stock ;  To  Sarah 
€t  Warner  four  hundred  pounds  three  per  cent 
t€  Consols  ;"  to  WiUiam  Billinghurst,  of  St. 
"  Martins  le  Grand,  Jive  hundred  pounds, 
"  and  to  be  my  whole  and  sole  executor  and 
"  residue  legatee" 

"  Signed  this  fifth  day  of  March,  1808. 
Witness  Joseph  Leonard. 

John  Obadiah  Jaques, 

William  Marston. 


Sxcabey  and  Adams  (a)  argued  in  support  of  the 
will. 
.    Jenner  and  Edwards  (a)  contra. 

Judgment. 
.    Sir  John  Nicholl. 

The  question  arises  on  the  will  of  Joseph  Leo*- 
nard,  who  died  on  the  6th  of  March,  1808 ;  he 
left  a  sister,  the  only  person  who  would  have  been 
entitled  to  his  property  had  he  died  intestate  ;  the 
will  is  dated  on  the  fifth  of  March.     The  allega- 

(a)  The  substance  of  the  pleas  given  in  on  each  side,  and  the 
evidence  adduced  in  support  of  them,  are  so  amply  recapitu- 
lated in  the  judgment  pronounced  by  the  Court,  that  it  has  not 
been  thought  necessary  to  insert  them  here* 
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tion  ^propounding  this  paper,  was  special ;  it  pleaded       1810. 
the  disaffection  of  the  deceased  to  his  sister,   and       Term. 

his  dislike  of  her, — his  repeated  refusal  to  see  her  >s^*v^' 
during  his  last  illness, — and  his  declaration  that  he       ^uarr 
had  cut  her  off  with  a  shilling  ; — that  he  was  much         v> 


addicted  to  the  immoderate  use  of  spirituous  liquors 
by  which  he  had  injured  his  health,  but  that  his 
mental  faculties  save  when  he  was  under  the  imme- 
diate influence  of  liquor  were  in  no  degree  impaired, 
and  that  he  wholly  abstained  from  spirituous  liquors 
with  the  exception  of  some  weak  rum  and  water 
during  the  whole  of  his  last  illness ; — that  while  con- 
fined to  the  house  by  his  last  illness  he  did  with  his 
own  hand  write  so  much  of  the  will  propounded  as 
is  contained  between  the  words  "  This  is  the  last 
will"  and  "  Bank  Stock/'  but  that  being  in  a  weak 
state  of  body  he  found  himself  unable  to  complete 
and  execute  the  same,  and  therefore  sent  for  Mr. 
Billinghurst  and  requested  him  to  finish  it ; — that 
Billinghurst  advised  him  to  defer  it  till  the  Monday 
following,  when  he  might  be  able  to  Write  it  him- 
self, but  the  deceased  persisted  in  his  request  that 
it  should  be  done  then,  and  accordingly  the  re- 
maining part  of  the  will  was  written  by  Billing- 
hurst from  instructions  of  the  deceased,  and  when 
it  was  so  done  was  read  all  over  to  and  approved  by 
him ; — but  that  he  declared  he  had  an  intention  if 
he  lived  till  Monday  to  leave  some  legacies  in  cha- 
rity, and  desired  Billinghurst  to  turn  over  in  bis 
mind  what  public  charities  were  the  best  objects ; 
but  that  for  fear  *  of  accidents  he  would  not  defer 
the  execution  of  his  will.  The  allegation  then  states 
the  execution  in  the  presence  of  two  witnesses  and 
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1810.       pleads  that  the  deceased  had  been  intimate  witll 

Term.      Billinghurst  for  forty  years,   and  that  he  had  a 

great  regard  for  Sarah  Warner  a  legatee  in  the 

will,   who  had  lived  in  his  service  several  years 

v.         and  to  whom  he  had  often   made  proposals  of 
VicEsas,  ,  . 

-      marriage. 

In  contradiction  to  this  it  is  pleaded  in  a  single 
article  that  there  were  no  instructions  given  for  the 
trill,  that  it  was  not  read  over  to  the  deceased,  and 
that  he  was  incapable  at  the  time  of  execution. 

This  is  the  substande  of  the  pleas  to  the  merits 
-of  the  case ;  other  pleas  have  been  given  in  ex* 
ception  to  the  credit  of  the  witnesses. 
.    The  two  subscribing  witnesses  have  been  exa- 
mined. 

The  first  says  that  he  was  brought  by  Bil- 
linghurst, and  introduced  by  him  to  the  deceased, 
who  be  says  appeared  as  if  he  knew  him  but  did 
not  speak ;  that  while  he  took  the  pen  into  his 
hand  he  fixed  his  eyes  on  the  paper  writing ;  that 
he  appeared  rational  and  sensible,  and  the  witness 
thought  he  was  reading  the  paper.  This  witness, 
from  other  parts  of  his  evidence,  appears  a  fair 
and  cautious  witness. 

The  second  witness  is  a  carpenter,  he  waa 
fetched  also  by  BiUinghurst,  he  says  that  the  de- 
ceased looked  earnestly  at  him,  but  did  not  speak, 
he  appeared  to  read  the  paper  but  did  not  speak ; 
the  witness  is  deaf,  but  he  saw  the  motion  of  the 
deceased's  lips  and  was  informed  that  he  was  asking 
where  he  was  to  sign. 

-    These  two  witnesses,   therefore,   in  substance 
give  nearly  the  same  account  of  the  transaction.  j 
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The  handwriting  of  the  former  part  of  the  will       18la 
and  the  signature  are  clearly  proved  by  one  wit*       TVnw. 
new,  and  are  not  ventured  to  be  disproved  by  plea. 
This  is  therefore  full  proof  of  an  act  of  execution ; 
and  execution  generally  speaking  implies  every         *• 
thing  till  the  contrary  is  proved ;  proof  of  reading    jonmriy 
over,  proof  of  instructions  are  not  necessary  unless    "°*AWIN 
the  capacity  is  shewn  to  be  doubtful. 

In  the  present  instance  there  are  no  instructions, 
and  the  latter  part  of  the  will  is  written  by  the  ex- 
ecutor himself,  who  is  principally  benefited,  and 
who  appears  to  have  been  the  active  agent  in  bring* 
ing  the  witnesses  to  the  deceased's  house.  , 

The  case  resolves  itself  into  one  of  capacity ; 
unless  capacity  be  impeached,  the  proof  is  such  as 
will  satisfy  the  law ;  if  capacity  be  wholly  im-» 
peached,  the  whole  instrument  may  be  invalidated; 
if  capacity  be  partly  impeached,  a  part  of  it  maybe 
invalidated. 

It  is  alleged  by  the  next  of  kin  that  the  deceased 
was  not  capable  of  making  his  will  for  some  time 
previous  to  his  death :  they  certainly  have  pro- 
duced several  witnesses,  who  speak  strongly  to  in** 
capacity ;  they  depose  that  for  three  years  he  was 
not  capable  of  making  his  will ;  but  all  these  wit- 
nesses on  the  cross  examination  admit  that  he 
kad  given  himself  up  to  excessive  drinking,  that 
las  derangement  was  occasioned  by  drunkenness^ 
and  upon  the  whole  there  is  no  reason  to  conclude 
that  he  laboured  under  any  incapacity  except  when 
under  the  influence  of  excessive  drinking,  and 
that  when  free  from  the  effects  of  liquor  he  lost 
bis  insanity.    This  however  is  widely  different  in  a 
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legal  view. from  insanity  ;  he  carried  on  his  business 
himself, — he  was  a  tailor,  till  the  time  of  his  death, 
—-he  kept  his  own  accounts,— he  made  his  own 
returns  to  the  assessed  taxes ; — he  was  a  drunken 
man  and  played  drunken  pranks,— but  was  not  an 
insane  man ;  where  this  habit  has  continued  such 
a  person  is  liable  to  imposition  and  his  capacity 
is  become  more  doubtful  and  equivocal. 

The  apothecary  and  another  witness  state  that 
the  deceased  for  the  last  ten  days  was  quite' capable 
of  making  his  will ;  they  also  speak  to  his  fixed  de- 
termination not  to  leave  his  property  to  his  sister. 

Violent  quarrels  are  proved  between  him  and 
his  sister,  and  a  separation  had  taken  place  be- 
tween  them  ; — both  indulged  in  drinking  to  an  ex- 
cess ;— each  frequently  threatened  to  destroy  the 
other's  life. 

The  apothecary  endeavoured  to  bring  about  a 
reconciliation  which  the  deceased  refused,  he  spoke 
of  his  sister  in  terms  of  the  utmost  dislike  and  said 
he  had  made  his  will  and  cut  her  off  with  a  shilling. 
The  apothecary's  account  is  confirmed  by  Dr. 
Lettsom,  whp  attended  him  for  seven  days  prior 
to  the  4th  of  March.  Dr.  Lettsom  forbade  him 
the  use  of  strong  liquors  except  a  little  rum  and 
water. 

This  evidence  given  by  medical  persons  who 
•peak  to  habitual  drunkenness  till  his  last  illness, 
and  then  to  his  abstinence  from  strong  liquors, 
coming  in  aid  of  the  act  of  execution,  obliges  the 
Court  not  to  pronounce  against  the  whole  of  the 
will 
The  former  part  of  the  will  is  supported  by  de- 
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durations  of  the  deceased  and  the  evidence  of  the   _ 1810> 
paper  itself,   for  the  whole  is  in  his  handwriting,       Term. 
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—there  is  moreover  the  recognition  of  his  having 
cut  off  his  sister  with  a  shilling,— and  the  circum* 
stance  of  his  pointing  to  the  place  where  his  will         "• 
was  deposited.     This  part  therefore  could  not  be    formerly 
set  aside  unless  actual  incapacity  had  been  shewn    Lw>»ard. 
at  the  time  of  execution. 

The  difficulty  arises  as  to  the  remainder  of  the 
will,  the  appointment  of  Mr.  Billinghurst  as  resi- 
duary legatee,  and  all  those  parts  of  the  instrument" 
which  were  in  Mr.  Billinghurst's  handwriting. 

The  Court  must  take  a  cautious  view  in  decid- 
ing questions  of  law  and  fact ;  it  is  an  established 
principle ;  that  where  capacity  is  doubtful  at  the 
time  of  execution  there  must  be  proof  of  instruc- 
tions or  of  reading  over  ;  a  man  in  a  languid  tor- 
pid state  may  easily  acquiesce  in  signing  his  name 
to  a  will  set  before  him,  more  especially  when  he 
knows  that  there  is  something  in  the  paper  which 
he  wishes  to  take  effect ;  the  presumption  also  is 
strong  against  an.  act  done  by  the  agency  of  the 
party  benefited  ;  the  act  is  not  actually  defeated  as 
it  was  by  the  civil  law  (a)  provided  the  intention 

(*)  Suck  a  bequest  was  a  complete  nullity,  and  placed  pre- 
dsely  upon  the  same  footing  in  point  of  law  as  those  bequests 
by  which  testators  left  property  to  legatees  on  the  express  con- 
dition  that  they  in  their  wills  should  hare  bequeathed  as  mack 
property  to  them. 

Si  quis  hereditatem  Tel  legatum  adscripserit,  quatritur  an  hae- 
reditas  Tel  legatum  pro  non  scripto  habeatur,  et  quid  si  sub-  . 
stUetra  habeat  hujusmodi  institutio  ?   Respondtt :  pars  haere- 
ditatb  da  qui  me  consuluisti,  ad  substitutum  pertinet.    Nam 
cum  panas  legis  Cornelia  constitueret  adrersus  earn, 

vol.  r.  o 
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can  be  fairly  deduced  from  other  circumstances. 
Though  the  Court  will  not  presume  fraud,  it  will 
require  strong  proofs  of  intention.  Now  in  this 
case,  was  the  deceased's  capacity  so  alive  as  to  pre- 
vent him  from  executing  an  instrument  of  the  con- 
tents of  which  he  was  not  aware  ?  or,  was  he  so 
languid  and  reduced  as  to  acquiesce  in  whatever 
might  be  proposed  ?  His  constitution  and  habits 
were  broken  up,  he  languished  and  died  after  an 
illness  of  a  fortnight ;  the  apothecary  visited  him 
on  the  3d  and  4th  of  March  and  the  deceased  died 
on  the  6th ;  it  does  not  appear  directly  that  he 
saw  him  on  the  5th,  still  less  at  what  time  on  that 
day  he  saw  him  ;  the  apothecary  was  not  apprised 
that  he  meant  to  do  any  other  testamentary  a<H 
since  he  shewed  him  the  will  or  rather  pointed  to  it 
telling  him  that  he  had  cut  off  his  sister  with  a 
shilling. 

What  then  is  the  fact  ?  the  deceased  was  gra- 
dually wearing  out  and  actually  dies  within  twelve 
hours  after  the  transaction  of  the  will. 

qui  sibi  haereditatem  Tel  legatum  scripsisset,  eodem  modo  im- 
prob&sse  ridetur,  quo  improbatas  sunt  ilia,  qua  ex  parte  me 
Titius  hwredtm  scripium  in  tabidis  suis  rcdtaverU,  ex  ea  parte 
hwres  esto :  ut  perinde  haberentur,  ac  si  inserts  testamento  non 
fuissent.  Digest :  lit.  34.  Tit.  8.  "  De  eo  quod  qui*  sibi  ad- 
scripsit  in  testamento." 

The  Roman  law  was  extremely  jealous  on  this  point.  ltr  not 
only  excluded  a  party  from  the  benefit  of  his  own  act,  but  from 
the  benefit  also  of  an  act  done  by  those  who  might  virtually  be 
presumed  to  be  under  his  influence  or  control ;  thus  a  legacy 
was  as  much  void  if  it  had  been  written  by  the  slave  or  ton  of 
the  legatee  (provided  that  son  had  not  been  emancipated  from 
the  paternal  authority)  as  if  it  had  been  written  by  the  legatee 
himself.  Dig.  lib.  48.  Tit.  10.  s.  15. 
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The  allegation  given  in  by  Mr.  Billinghurst       1810 
states  that  he  wrote  the  will  from  instructions  given       Term?* 
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by  the  deceased  and  read  over  to  him ;  that  the 
deceased  read  over  the  will  himself  and  expressed 
his  satisfaction  at  it,  but  said  that  he  had  thought  »« 
of  leaving  some  of  his  property  in  charities,  which  jfamarto 
he  would  do  on  Monday.  According  to  the  evi-  ■*■»**■»« 
dence,  the  deceased  was  so  worn  out  that  he  could 
not  go  on  to  complete  his  will ;  the  legacies  do  not 
go  near  to  dispose  of  the  bulk  of  his  fortune,  they 
amount  to  about  1200/.,  whereas  his  fortune  is  be- 
tween 4  and  5000/. 

Btttinghurst  fetches  the  witnesses,  two  young 
men,  neighbours,  and  not  the  persons  originally 
intended  by  the  deceased ;  the  deceased  did  not 
speak ;  at  one  of  the  witnesses  he  looked  earnestly ; 
the  other  he  seemed  to  know ;  he  takes  no  notice 
though  they  were  not  the  person^  he  expected. 

Billinghurst  conducts  the  whole  of  the  transac- 
tion, he  reaches  the  pen  and  the  deceased  looks  at 
Billinghurst  to  shew  him  where  to  sign,  but  does 
not  speak  or  take  any  notice ;  the  witnesses  sign 
their  names  and  immediately  leave  the  room  ;  this 
is  the  whole  of  the  execution  ; — there  is  no  reading 
over, — not  a  word  exchanged, — it  is  all  the  act  of  the 
executor  ; — what  is  there  to  satisfy  the  Court  that 
the  deceased  knew  the  meaning  of  this  addition  to 
bjg  will  ?__The  attesting  witnesses  give  no  proof 
that  the  deceased  by  an  acquiescing  "  yes"  knew 
the  import  of  this  latter  end  of  the  paper. 

The  silence  of  the  deceased  and  the  active 
agency  of  Mr.  Billinghurst  increase  the  demands 
of  the  law ;  there  is  no  appearance  affirmatively 
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of  fraud  or  imposition.     The  Court  also  does  not 
presume  fraud  ;  but  the  Court  demands  proof. 

What  are  the  circumstances  relied  upon  in  addi- 
tion to  the  execution?  declarations  that  he  would 
give  his  sister  only  one  shilling,  but  nothing  to 
shew  that  he  intended  to  appoint  Mr.  Billinghurst 
executor  and  residuary  legatee,  nothing  in  the  way 
of  previous  declaration  on  this  point  The  matter 
is  brought  up  to  the  account  given  by  the  subscrib- 
ing witnesses  and  there  it  ends.  There  is  a  complete 
absence  of  instructions  and  of  all  declarations  of 
intention  respecting  Mr.  Billinghurst ;  there  is  no 
proof  that  the  deceased  had  any  knowledge  of  the 
transaction. 

At  the  same  time  it  is  to  be  remembered  that  he 
had  a  great  regard  and  friendship  for  Billinghurst, 
and  also  for  the  maid  servant  (Sarah  Warner),  and 
it  is  not  improbable  that  he  might  have  intended 
Billinghurst  to  be  executor,  and  to  have  given  him 
and  Sarah  Warner  some  legacy,  but  the  Court 
cannot  act  upon  probabilities ;  it  must  have  proof. 

In  the  absence  of  all  instructions  from  the  de- 
ceased the  declaration  spoken  to  by  Mrs.  Warbur-- 
ton  is  very  material ;  an  exceptive  allegation  has 
been  given  in  to  the  character  of  this  witness ;  the 
result  of  it  is  that  her  character  is  left  much  where 
it  was.  Without  an  exceptive  plea  the  Court  would 
have  been  much  on  its  guard  for  fear  of  misrepre- 
sentation as  to  a  declaration  of  this  sort ;  Mrs. 
Warburton  states  that  Billinghurst  told  her  that 
"  a  few  hours  after  the  deceased's  death,  when  she 
"  was  conversing  with  him  on  the  deceased's  mode 
"  of  life,  and  the  miserable  state  in  which  he  died 
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"  although  he  was  worth  so  much  money,  and  re- 
"  specting  his  being  a  man  of  large  property  ;  the 
"  said  Mr.  Billinghurst  then  said,  speaking  of  Jo- 
"  seph  Leonard,   He  sent  for  me  last  night,  and 
"  he  then  made  something  of  a  will,  and  he  was 
"  so  very  ignorant  that  he  had  no  idea  but  that  the 
"  girl  (meaning  the  deceased's  said  servant  Sarah 
"  Warner,)  and  I  might  sign  his  will,  and  that 
"  that  would  be  sufficient ;  or  the  said  Mr.  Bil- 
"  linghurst  made  use  of  words  to  that  effect,  mean- 
"  ing  that  the  deceased  thought  them,    the  said 
"  William  Billinghurst  and  Sarah  Warner,  com* 
"  petent  to  become  subscribed  witnesses  to  the  said 
"  will ;  and  the  deponent  observed  that,  as  they  were 
"  not  proper  persons  to  sign  such  will,   she  sup- 
"  posed  the  deceased  had  left  them  legacies  ;  and 
"  Mr.  Billinghurst  then  replied  that  he  (meaning 
"the  deceased)  had  done  so,  and  that  he  had  left 
"  him  5002.  and  had  pressed  him  many  times  over 
"to  know    if  that  would  satisfy  him,    and   if  it 
"  did  not  he  should  have  more,  and  that  the  an- 
"  swer  he  had  given  was  that  he  was  thoroughly 
"  satisfied ;  and  he  then  added  that  out  of  the  sum 
"  of  500/.  he  was  to  bury  the  deceased  and  collect 
"  in  his  book  debts  and  settle  his  affairs,  and  that 
"  he  hoped  Miss  Leonard  would  make  no  disturb- 
"  ance  about  it,  but  would  pay  all  the  legacies,  for 
"  there  would  still  be  sufficient  for  her  as  the  de- 
"  ceased  had  willed  not  so  much  as  1500/.  sterling 
"  as  all  the  legacies  consisted  of  stock  except  his 
"  own  which  was  500/.  sterling  ;  and  he,  the  said 
"  William  Billinghurst,  said  at  the  same  time  that 
"  the  deceased  was  tired  that  night  and  could  not 
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"  think  of  any  thing  more  he  wished  to  do,  and 
"  had  desired  him  to  come  on  the  Monday  follow- 
"  ing  to  finish  the  will  as  he  thought  of  leaving 
"  some  legacies  to  charities." 

It  is  singular  if  the  deceased  did  not  think  he 
had  finished  his  will  that  he  should  interpose  an  ex- 
ecutor and  residuary  legatee ;  it  has  been  argued 
that  the  declarations  of  the  deceased  might  have 
the  effect  of  supplying  the  two  legacies ;  the  Court 
feels  a  strong  inclination  to  pronounce  for  them, 
but  it  has  considerable  hesitation  in  this  respect, 
being  unwilling  to  depart  from  its  usual  rules.  I 
shall  take  time  to  consider  as  to  the  point  of  these 
two  legacies ;  recommending  to  the  parties  to  con- 
sider (particularly  as  the  sister  if  the  deceased  had 
lived  would  certainly  have  been  cut  off  with  a  shil- 
ling,) whether  they  shall  not  pay  them. 

I  have  no  hesitation  in  pronouncing  that  the 
party  has  failed  in  proof  of  that  part  of  the  will 
which  is  applicable  to  the  appointment  of  the  ex* 
ecutor  and  residuary  legatee. 

I  pronounce  therefore  against  the  last  clause  of 
the  will ;  but  in  favour  of  the  first  part  of  it ;  and  I 
reserve  the  consideration  of  the  two  legacies. 
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Term. 


Judgment  on  the  reserved  question. 

Sir  John  Nicholl. 

The  opinion  of  the  Court  has  already  been 
given  on  the  principal  part  of  this  case.  It  ha* 
been  stated  that  the  first  part  of  this  will  which  wad 
alleged  to  be  in  the  handwriting  of  the  deceased  is 
sufficiently  proved  ;  but  that  there  is  a  failure  of 
proof  as  to  the  appointment  of  the  executor  and 
the  disposition  of  the  residue. 

The  Court  took  time  to  deliberate  respecting  the 
proof  of  two  legacies,  viz.  400Z.  3  per  cents  to  a 
maid  servant,  and  500/.  to  the  executor  Mr.  Bil- 
linghurst. 

Considering  that  the  capacity  of  the  deceased 
was  extremely  doubtful  at  the  time  of  execution; 
that  there  is  a  total  absence  of  proof  of  any  in- 
structions for  these  legacies,  or  any  thing  which 
could  be  considered  as  a  substitute  for  instructions ; 
that  these  legacies  are  in  the  handwriting  of  one  of 
the  legatees  ;  that  the  whole  transaction  was  con- 
ducted by  the  two  interested  parties  ;  it  would  be 
extremely  dangerous  to  accept  declarations  how- 
ever probable  and  circumstantial  made  by  those 
very  persons  after  the  deceased's  death  as  any  and 
the  only  evidence  to  supply  the  want  of  instruc- 
tions, being  wholly  unsupported  by  any  sort  what- 
ever of  testamentary  declarations,  or  of  recogni- 
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1810.       tions  made  by  the  deceased  himself.     The  safer 
Michaelmas  ; 

Term.      course  is  to  adhere  to  the  rule  ;  that,  when  the  ca- 
pacity is  doubtful  at  the  time  of  execution,   and 
there  is  no  evidence  of    instructions,    especially 
••         where  the  act  is  done  through  the  agency  of  the 
formerly     party  interested,  the  proof  of  mere  execution  is 
Leonard,    insufficient. 

I  pronounce  therefore  for  that  part  of  the  will 
which  is  in  the  deceased's  handwriting,  and  that 
the  executor  has  failed  in  proof  of  the  rest. 


END   OF  PART  I.   VOL.  I. 
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Judgment. 

Sir  John  Nichoix. 

This  is  a  suit  for  nullity  of  marriage,  by  reason  Marriage 

of  affinity.    It  is  brought  by  Charlotte  Aughtie  reason  of  affi- 

pity. 


(a)  A  Peculiar)  in  the  ecclesiastical  acceptation  of  the  term# 
is  a  district  exempt  from  tho  jurisdiction  of  the  ordinary  of  the 
diocese*  The  Peculiars  of  the  archbishops  had  their  origin 
from  the  privileged  jurisdiction  which  they  exercised  in  those 
places  where  the  arcbiepiscopal  palaces  and  possessions  were 
•Hooted.  Witjiin  the  province  of  Canterbury  there  are  more 
tamo  an  hundred  Peculiars :  but  the  term  %zr>  tfo^ijv  is  applied 
to  thirteen  parishes  within  the  City  of  London,  and  the  several 
parishes  composing  the  deaneries  of  Croydon  in  Surry,  and 
VOL.  I.  P 
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1810.      against  William  Aughtie,  to   declare  a  marriage 
Term.      solemnized    between   them    to  be  void,    on   the 


ground  of  his  being  the  brother  of  her  former 
Avlmi*    husband. 

Aughtie.  There  can  be  no  doubt,  if  this  is  the  case,  that 
such  a  marriage  is  prohibited  by  law,  and  void- 
able. The  facts  necessary  to  be  proved,  are  the 
two  marriages,  and  that  the  jtwo  husbands  were 
brothers. 

Three  witnesses  have  been  examined,  who  very 
satisfactorily  prove  the  case;  Gabriel  Waterer 
states,  that  he  was  the  uncle  of  the  two  husbands, 
being  half  brother  to  William  Aughtie,  their  com- 
mon father :  Rose  Bottom  was  aunt  to  the  wo- 
mari,  and  was  present  at  both  the  marriages  :  and, 
thirdly,  Archibald  Campbell  Russell  was  well  ac- 
quainted with  all  the  parties,  the  woman  and  both 
the  husbands. 

It  appears  that  Gabriel  Aughtie  married  Char- 
lotte Scott,  on  the  27th  of  February,  1791 ;  ten 
children  were  the  issue  of  this  marriage,  of  whom 
eight  are  alive;  the  husband  died  in  December^ 
1806.  On  the  27th  of  February,  1808,  the 
widow  married  William  Aughtie ;  the  subse- 
quent cohabitation  of  these  parties,  and  the  birth 
of  a  child  are  proved;  the  legality  of  the  latter 
marriage  was  canvassed  before  it  took  place,  and 
strong  remonstrances  were  used  with  both  parties 
to  prevent  it. 

Shoreham  in  Kent,  of  these  the  Dean  of  the  Arches  it  Judge. 
In  the  other  Peculiars,  the  jurisdiction  is  exercised  by  com* 
missaries ;  from  whose  sentence  an  appeal  lies  to  the  Court  of 
Arches. 
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Under  these  circumstances,  there  is  clear  and  lS'O- 
ntisfactory  evidence  of  the  facts  neressary  to  be  r<r,;l. 
proved,  and  I  pronounce  for  the  nullity.  s^-v-**/ 

A  question  being  raised  as  to  costs.  Aughtik 

Per  Curiam.  Aughth; 

The  parties  are  very  much  pari  delicto :  The 
marriage  being  void,  ab  initio,  the  husband  has 
acquired  no  right  over  the  property  of  wife.  Mr. 
Russell  told  her  the  marriage  was  illegal,  and  en- 
deavoured to  dissuade  her  from  it,  without  effect ;  , 
both  parties  too  are  involved  in  the  incest.  I  shall 
give  no  costs. 


T* 


SOft  cam*  raBraurastt*  in. 
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M&A*  *?*         Balfour  v.  Carpenter,  falsely  calling*  herself 
Term.  Bkhtovn. 


An  Appeal  from  the  Consistory  •  &mrl  of  Mhsettr. 


of?neSe  Captain  William  Balfour,  of  the  40th  regiment 
^*cM«^c«f  of  foot*  8tationed  at  Portsmouth,  contracted  a  mar- 
^fedby  the  r*aSe  at  t'iat  P^ce  w^*  Bebecca  Carpenter,  on  the 
E»hopofWiii-  nth  of  March,  1803,  in  virtue  of  a  licence,  granted 

chested  com-  '  '  J  ° 

misMry  for      by  the  Bishop  of  Winchester's  Commissary  for 

Sorry,  would        J  *  J 

not  be  valid       Surry. 
for  a  marriage  J 

contracted  On  the  15th  of  February,  1810,  Captain  Bal- 

vithinthedio.  .        .  .       ,      ^        .  ^ 

ewe  of  win.    four  instituted  proceedings  in  the  Consistory  Court 

Chester,  but  .  * 

^rithonttheja.  of  Exeter  to  annul  this  marriage.  The  libel  al- 
the  commit-     leged   the  minority  of   the  husband  at  the  time 


sary  for  Sorry. 


the  licence  was  granted ;  and-  that  the  marriage 
was  solemnized  without  the  consent  or  knowledge 
of  his  father ;  and  so  far  it  was  not  opposed  :  but  a 
question  arose  as  to  the  admissibility  of  the  fourth 
article,  which  pleaded  as  follows : — "  That  the  mar- 
"  riage  was  solemnized  by  virtue  of  a  pretended 
"  licence,  granted  unduly  under  seal  of  the  Court 
"  of  the  Commissary  of  the  Lord  Bishop  of  Win- 
t€  Chester,  in  and  for  the  parts  of  Surry,  by  the 
"  reverend  Thomas  Russell,  Clerk,  a  Surrogate 
"  of  the  said  commissary,  for  the  solemnization 


% 
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"of  the  said  marriage,  in  the  parish  church  of      *810* 

"  Portsmouth,   m  the  connty  of  Southampton;       Term. 

«  ami 'tluft  the -said  William  Balfour,  in  theaffi-     ^^^^ 

u  davit  by  him  made,  in  order  to  lead  the  same,       AL*ou 

"  was  described  of  Portsmouth,  in  the  county  of  Caepewtm* 

"  Southampton  and  diocese  of  Winchester,  a  bat* 

"  cheltir,  «f  the  aye  of   twenty-one  years  and 

"upwards;  and  the  said  Rebecca  Carpenter,  of 

"  the  town  of  Southampton,  in  the  same  county 

"and  iliocese,  a  spinster,  of  the  age  of  twenty- 

"  one  yetffsand  upwards ;  notwithstanding  neither 

"  of  the  said  places,  or  the  said  parish  church  of 

"  Portsmouth,  is  within  the  parts  of  Surry,  which 

"  are  within  the  said  diocese  of  Winchester,  or 

"jurisdiction  of  the  said  Commissary  ;  and  that 

"the  Mid  Thomas  'Russbll  in   fact  had  no  an- 

"  thority  to  grant  licence  of  marriage  between  the 

"laid  paTties,  or  for  the  solemnization  thereof  in 

f€  the  said  church." 

[Hire  Gmrt  at  Exeter  rejetted  this  article :  from 
mkieh  Sentence  this  appeal  was  interposed  to  the 
Govrt  bf  Arches.'] 

Arnold  and  Swabey  for  Mr.  Balfour. 
The  authority  of  a  surrogate  can  be  no  other 
than  that  which  is  delegated  to  him  by  his  prin- 
cipal. The  commissary  of  Surry  only  holds  such 
pttrt  of  the  office  of  the  bishop  of  Winchester 
-as  applies  to  a  part  of  his  jurisdiction  ;  being  re- 
strained within  certain  limits,  it  is  not  co-extensive 
with  the  Bishop's  jurisdiction  ;  without  these  limits, 
therefore,  it  cannot  be  competent  to  him  to  grant  a 
licence ;  and  all  marriages  are  void  if  the  licence  is 
iMfcjgianted  by  competent  authority.  Could  it  be 


Balfour 

v. 
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isio.       maintained  that  a  probate  or  letters  of  administra- 
Term.      t'on  would  be  valid  at  Portsmouth  which  had  been 
granted  by  the  commissary  of  Surry  ?   And  yet 
the  cases  a  re  strictly  analogous. 
Cahpentlr.      Judgment. 

Sir  John  Nicholl. 

This  is  a  case  of  nullity  of  marriage  ;  the  cita- 
tion is  general,  and  does  not  confine  itself  to  the 
minority  of  the  party. 

The  fourth  article  of  the  libel  pleads  the  mar- 
riage to  have  taken  place  in  March  1803,  in  conse- 
quence of  a  licence  unduly  granted  by  the  com- 
missary, of  Surry. 

The  question  for  present  consideration  is,  whe- 
ther the  judge  of  the  court  below  did  right  in 
rejecting  that  part  of  the  article  which  states  that 
the  licence  had  been  unduly  obtained. 

The  licence,  in  form,  runs  in  the  name  of  the 
bishop  of  Winchester,  within  whose  diocese  the 
marriage  was  celebrated  ;  but  it  has  been  argued, 
that  it  is  signed  by  the  registrar  of  the  Commis- 
sary Court,  whose  jurisdiction  is  confined  to  the 
county  of  Surry. 

This  is  a  new  case,  and  the  Court  would  not 
unnecessarily  decide  any  new  case  which  shakes 
the  validity  of  any  one  marriage  :  I  am  disposed, 
•therefore,  to  allow  this  article  to  remain  part  of  the 
libel ;  but  as  there  is  another  ground  of  objection 
•to  the  marriage  on  the  score  of  minority,  it  may 
be  totally  unnecessary  to  decide  this  question. 

The  case  is  not  quite  clear  from  doubt,  even 
if  it  should  be  decidedly  an  invalid  licence  :  on  the 
face  of  the  act  there  would  be  a  question  whether 
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a  marriage   would  be   void,   solemnized    without  Mfchaeima* 
fraud  under  a  licence  given  by  a  person  not  having       Term. 
authority  to  grant  the  same.  Balfour 

Another  question  would  be,  whether  this  licence         v. 
granted  in  the  name  of  the  bishop  of  Winchester,    ARPKrr 
is  to  be  considered  as  the  licence  of  the  bishop 
of  Winchester,  or  of  the  commissary  of  Surry. 

If  it  is  the  licence  of  the  commissary  of  Surry, 
be  could  have  no  authority  to  grant  a  licence  for 
persons  resident  at  Portsmouth ;  if  it  is  the  licence 
of  the  bishop,  it  would  be  the  licence  of  a  person 
fully  competent  to  grant  it.  Which  may  be  the 
correct  interpretation  of  the  act,  the  Court  will  not 
prejudge  in  the  present  state  of  the  question. 

I  shall  allow  the  article  to  stand  as  a  part  of  the 
libel.  If  the  nullity  is  not  proved  on  the  one  point, 
the  party  shall  have  the  benefit  of  trying  the  vali- 
dity of  the  marriage  on  the  other. 

The  Court  gives  no  opinion  that  a  marriage  of 
this  description  is  to  be  considered  an  invalid  mar- 
riage. 


The  sentence  of  the  Court  below  was  reversed^ 
and  the  fourth  article  of  the  libel  admitted. 
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.  1*10. 

Mich*elma$  LoVtott*  t>.   LfcVEDEK, 

Term. 


(Ah  Appeal  from  the  Consistory  Court  of  London.) 


Alimony  JufcGMfcNT. 

Siven  from  the 

ate  of  the  Sf  R  JOHN  NlCftOLL. 
•entente  and  .  .  ..,«.,      ^ 

the  appeal.  This  i8  a  suit  brought  originally  in  the  Consistory 

Court  of  London,  by  the  husband  against  the  wife, 
(6x  &  separation  by  reason  of  adultery. 

In  that  suit  80CW.  per  annum  •whs  allotted  tolhe 
#'rfe  a*  alimony :  A  sentence  of  separation  wta 
pronounced  on  the  fourth  session  of  Trinity  Terth, 
1810 :  An  appetri  wa«  immediately  declared •  and 
Was  prosecuted  by  praying  the  tnhtfcttibn  tin  tile 
following  court-day,  which  was  returned  on  the 
first  session  of  Michaelmas  Term. 

An  application  is  now  made  to  this  Court  for 
Alimony.  The  wnoant  of  the  sum  ghreu  in  the  Court 
below  is  not  objected  to ;  the  only  qtftttioh  is,  from 
what  time  the  payment  is  to  commence ;  whether 
from  the  day  of  the  sentence  and  the  appeal,  or 
from  the  day  of  the  return  of  the  inhibition. 

On  principle  I  think  it  is  due  from  the  day  of 
the  appeal.  The  appeal  suspends  the  sentence, 
but  the  suit  still  continues  ;  and  if  it  is  no  operative 
sentence  the  husband  is  obliged  to  maintain  his 
wife  till  the  suit  is  terminated.    In  reason  I  think 
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it  should  be  due  from  the  date  of  the  sentence*    ^,18ia 
otherwise  there  might  be  tin  interval,  during  which       Term. 


LOVEDEJT 


the  wife  would  have  no  maintenance  or  support ) 
and  this  should  not  be,  unless  she  has  waved  her 
right,  or  forfeited  it  by  some  misconduct.  Lovidex. 

According  'to  "practice  in  the  first  instance,  it  it 
usually  allotted  from  the  return  of  the  citation ;  yet 
tiffe  is  not  absolutely  binding,  for  Clarke  lays  it 
down  that  k  shall  be  allotted  either  from  the  date, 
tt  from  the  return  of  the  citation.  "  Tunc  (a) 
"judex  taxftbit  sumptus  alimon ice  juxta  ejus  arbt» 
"  triurti  in  hunc  taodum,  taxamus  sumptnaaliiiioniaft 
«  pro  qu&ltbfet  ftebdomadfca  tempore  tiatse,  vel  re- 
"  lata  ritttftonife  pfhnatite,  (si  hoc  sibi  fequam  visum 
"  fuerit)ad  talem  sum  mam  solvendam  durante  lite." 

But  thfe  leaves  it  in  the  discretion 'of  the  Court ; 
and  very  )>rtfpefty.  If  diligence  is  used  in  the  re* 
htfn  ofthe  cifetitti,  it  may  be  efficient  to  allot  frtw 
th*t  trat,  and  which  is  now  the  general  practice; 
for  till  ttft*ft  she  may  be  considered  as  able  to  ob- 
tain subsistence  on  the  credit  of  the  husband. 

But  suppose  the  husband  to  take  out  and  serve 
the  citation,  and  that,  to  answer  his  own  purposes, 
lie  delay  the  return  of  it ;  rn  such  a  case  the  wife 
ttmytto  justly  entitled  from  the  date  of  it.  This 
ahb  is  provided  against  by  Clarke  \—iC  Caveat  (i) 
"  tafwfn  judex,  rte  circurtiveniatur  in  taxatione  pr«- 
**  dictt,  videlicet  i  die  date  citationis :  *n&m  aliqtitfa- 
"  do  agents  curaYit  citationes  extrahi,  et  tamen  eas 
"  exequi,  et  certificari  difierunt,  per  annum,  aut  cir- 

(o)  Oaghton,  Tit.  2t>6,  c.  0.  Clarke's  Prarfs,  Tit.  35. 
(*)  OaghtoR,  306.  c.  8.  Clarke's  Praxis,  Tit.  3tJ. 
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1810.       "citer:  qu&  fraudeper  judicem  compertft  taxare 
Mt€jhaelma$  <t  gojet  eXpensag^  ej  allocare  sumptus  alimonies  a 
v^*v-w     €t  die  executionis,  give  relationis  citationis." 
Loved£n        J  am  naj  aware  that  Clarke  lays  down  any  dif- 
LoviiiKtf.    ferent  rule  as  to  when  it  is  to  commence  in  case  of 
an  appeal;  but  I  apprehend  that  the  same  con- 
siderations would  apply  in  this  as  in  the  other  case. 
It  roust  be  in  the  discretion  of  the  Court,  and 
depending  upon  the  conduct  of  the  party.    If  due 
diligence  is  used  from  the  date  of  the  sentence,  the 
alimony  as  well  as  the  suit  must  be  considered  as 
continuing;  and  this  is  warranted  by  the  practice, 
for  I  find  that  it  is  usually  so  paid  :  and  I  find  no 
authority  in  the  books  for  a  different  coarse  of  pro- 
ceeding. 

Cases  have  been  mentioned  in  which  alimony 
has  been  given  from  the  return  of  the  inhibition  ; 
others  have  been  alluded  to,  in  which  it  has  been 
continued ;  and  I  have  no  doubt  but  that  the  dif- 
ference has  arisen  from  unnecessary,  delay  in  the 
conduct  of  the  proceedings. 

In  Gresse  v.  Gresse,  (d)  on  an  appeal  from  the 
Consistory,  200/.  had  been  given  in  the  Court 
below :  An  act  on  petition  was  entered  into  in  the 
Arches  Court,  in  which  it  was  stated  on  the  one 
side,  that  arrears  were  due  from  the  alimony  given 
in  the  Court  below;  and  on  the  other,  that  the 
wife  had  delayed  the  proceedings;  and  that  ali- 
mony was  only  due  from  the  date  of  the  inhibition. 

(cQ  This  was  a  case  decided  in  the  Arches  Court,  but  I  have 
not  been  able  to  ascertain  the  exact  date  of  it ;  I  find  it  cited 
as  an  adjudged  case  in  Michaelmas  Term,  1780. 
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In  that  case  the  Court  gave  only  from  the  return  of  w .\81?- 
the  inhibition.  Term. 

But  this  decree  appears  to  have  been  founded 
on  the  delay  which  was  alleged  against  the  wife  ; 
and  if  that  case  resembled  the  present,  I  should 
think  that  decision  sufficient  authority  to  allow 
alimony  only  from  the  return  of  the  inhibition. 

Here,  however,  nothing  wears  the  slightest  ap- 
pearance of  delay ;  on  the  contrary,  every  possible 
diligence  has  been  used.  The  suit  was  determined 
on  the  fourth  session  of  Trinity  Term,  in  the  Con- 
sistory ;  the  appeal  was  prosecuted  instanter,  for 
an  inhibition  was  prayed  in  the  Arches  on  the 
very  next  court  day,  and  on  the  first  session  of 
Michaelmas  Term  the  inhibition  was  returned. 
Now,  because  it  happened  that  the  sentence 
was  so  late  in  Trinity  Term  that  the  inhibition 
could  not  be  returned  till  Michaelmas  Term,  is 
the  wife  to  be  without  any  means  of  subsistence 
for  three  months  ?  This  would  be  manifestly  un- 
just. 

I  think,  therefore,  that  alimony  is  due  from  the 
date  of  the  appeal  and  the  sentence,  which  were 
on  the  same  day ;  it  being  understood  that  in  a  case 
of  delay  the  Court  would  feel  itself  warranted  in 
decreeing  it  only  from  the  return  of  the  inhibition. 
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January  30.  FAN  CHARD  #.  W  EGER. 

An  «ni*     ]$AtfEiXA  Swam  s  ton  Widow,  by  her  wffl,   ddiwl 

tor,  for  whom  >       J  ' 

pven,  du.       20/.,  m  consequeilcex)f  ill  behaviour,  and  gme  all 

misted.    And  *  ** 

a  partv  having  her  other  cfffects  to  her  exceptors,  in  trust  forJ^bn 

admitted  an 

interest,  held    Lewis  Pan chard  mid  Lorllsa  Rosalette,  odiemwe 

not  to  Ix*  at  *•***•  «  .  •  «        ■*•**_ 

liberty  to  re-    Rosalie  St.  Claire; end  to  her  niece,  that  should  Vt 

tract  It. 

Irving  at  her  tf£ceade,  (gave  and  except  the  teid 
Harriet  Mbry  Wager/)  share  and  share  alike,  with 
benefit  of  survivorship ;  *and  her  linen  arid  wearing 
apparel  to  be  at  (he  discretion  of  her  executors; 
dnd  appointed  John  Louis  Panchand,  Rscbatti 
Reece,  M.  D.,uud  John  Baker,  executors. 

By  a  codicil,  bearing  date  SIst  January,  1810, 
she  appointed  Major  John  Johnson  an  executor.  * 

A  caveat  Was  entered  -against  these  testamentary 
instrdtnerits,  which  was  warned  in  the  name  of  all 
the  executors.  Mr.  George  Jenner  then  appeared 
as  proctor  fcr  the  executors,  and  prayed  probate. 
Mr.  ToWnsend  appeared  as  proctor  fet  Harriet 
Mary  Weger,  and  alleged  her  to  be  the  niece  and 
the  next  kin  of  the  deceased,  and  prayed  an  answer 
to  her  interest.  The  proctor  for  the  executors  ad- 
mitted Harriet  Mary  Weger's  interest ;  but  in  the 
following  term  he  retracted  this  admission,  and 
denied  the  same ;  he  declared  also  that  he  pro- 
ceeded no  further  for  John  Louis  Pancbard. 

Townsend  prayed  to  be  heard  on  petition.  An 
act  in  petition  was  accordingly  entered  into  by 
both  proctors. 


m, 
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By  this  petition  Jemier  prayed*  that  Mb.  Pan*      laib 
<$affd?  might  be  dismissed'  from  the  suit,  and  that     ^jfinJ: 
Tow«send  might  be  assigned  to  declare  whether 
be  would  propound  the  interest  of  his  clieat ;  aa4 
Townsend,  on  the  other  hand,  contended,  that  the     Weqs* 
interest  of  his  client  having  been  once  admitted, 
hecooM  not  be  put  on  proof  of  it;  and  that  an  ap-. 
pearance  having  been  given  for  Mr.  Panchard,  he 
could  not  be  dtemisjtd  before  the  termination  of 
Ike  suit. 

«fopeiiB!ro< 

8m  J«wtw  NtcHoiL. 

On  this  petition,  amongst  sot/cral  others,  Iwq 
principal  points  are  madje : — 
•:iJPfc*#;'  whether  a  proctor,  having- given  an  ap? 
pearance  for  several  executors,  and  now  declaring 
that  he  proceeds  no  further  on  the  part  of  one  of 
them*  i*  $n  tilled  to  obtain  the  dismissal  of  that 
saefculor ? 

'SBoawdty,  whether  a  phocto*,  who  has  appeared 
for>theiexeei>tQr»,  having  admitted*  the  interest  of 
the  party,  opposing  the  wtfl,  can  now  Petri ct  that 
admission,  and  put  the  party  to  proof  of  bia  iia- 
ttre»!>» 

Mr.  Panohaixl,  the  executor;  for  whoqe  di*- 
missal:  the  application  is  made,  was  in  the  East 
httttofrat  the-  time  of  the  deceaseds  deaths  aaidtis 
there  now ;  the  appearance,  therefore,  was  given 
without?  authority  from  him;  no.  proxy  has  been 
exhibited  for  him  ;  it  is  not  unusual'  tips  the  $o*nt 
4D  <|fpmt*6  an  executor  who  has  noti  iteeoneddted 
wfttttfee^flfects,  ov  gone  toajiob  a  length  in  a.  cause 
as  to  read**  him<£ tf  lif&fo  to  costs.      I?  think  ifc 
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Term.  *8  a  sufficient  justification  to  the  Court  for  dismissing 


Panchar* 
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him ;  his  being  party  to  the  suit  might  occasion1 
delay  and  inconvenience  in  the  administration  oC 
Wicuu  justice ;  he  might  be  called  upon  for.  answers.' 
Considering  this,  and  that  he  has  never  given  any! 
authority  for  his  appearance,  I  shall  dismiss 
him. 

As  to  the  second  point,  it  appears  that  from  two 
of  the  executors  an  appointment  had  been  made  of 
a  proctor  before  the  interest  of  the  adverse  party 
was  admitted;  the  third  executor  afterwards  ap- 
points the  same  proctor.  * 

I  apprehend,  from  the  practice  of  the  Court,  a 
proctor  will  not  admit  an  interest  without  autho- 
rity. I  must  assume  therefore  the  fact  not  bein£ 
denied,  that  the  admission  has  been  made  with  the 
privity  of  all  the  executors ;  then,  the  question  k; 
whether  they  shall  now  be  permitted  to  retract  that 
admission  ?  In  all  cases  it  is  the  more  convenient 
practice  to  admit  the  interest  of  a  party ;  it  saves 
great  expense  and  delay ;  by  it  the  party  is  ad- 
mitted a  contradictor ;  no  ground  is  asserted  for 
retracting  the  admission  here ;  no  third  party  can 
be  injured  by  it ;  the  executors  must  prove  their 
will ;  and  their  admission  does  not  bind  any  of 
the  next  of  kin.  It  has  been  thrown  out  in  argu- 
ment on  the  part  of  the  executors,  that  if  the 
Court  should  permit  this  admission  to  be  retracted, 
the  party  opposing  the  will  must  go  on  and  prove 
her  interest  before  she  can  be  admitted  to  oppose 
the  will ;  1  have  always  understood  the  practice  to 
be,  that  the  parties  must  go  on  pari  passu. 
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In  Burrows  v.  Belch,  (e)  the  interest  was  de-       USIl 
nied  and   propounded ;    the   will  also  was    pro-       Term. 


Wict*. 


pounded ;    but  before  a  witness   was  examined,    _ 

,  .     .    _  _      Panchau 

the  party  whose  interest  was  denied,  gave  an  al-         v. 

legation  opposing  the  will.  It  was  objected  by 
Dr.  Harris,  that  he  had  no  right  to  give  an  al- 
legation in  opposition  to  the  will  till  he  had  proved 
his  interest ;  but  the  Court  said,  that  in  cases  of 
this  description  the  parties  were  to  proceed  to* 
gether,  and  over-ruled  the  objection,  and  1  have 
always  understood  the  rule  to  be  so;  it  was  so 
held  also  in  Waller  and  Smithy.  Heseltine,  and 
v.  Burgh.  (f) 

I  should  have  been  of  opinion,  therefore,  if 
the  executors  had  been,  at  liberty  to  retract  their 
admission,  that  still  the  parties  must  have  gone  on 
together ;  but  I  shall  not  permit  the  interest  which 
has  been  admitted  by  the  executors  to  be  now 
denied;  as  it  gives  the  party  no  other  benefit,  than 
the  right  of  opposing  the  will. 

«  . 
<#)  Prerog.  Hilary  Tferm,  1783  (/)  See  p.  170. 
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,7*™*  Fassmob* u.  Passmobe. 

fromYi2u?   "BNRY  Passmore,  of  Exmouth,  in  thecouatyof 
propounded  as  Devon,  died  in  the  autumn  of  1810. 

a  codicil,  re* 

jected.  Ar  allegation  was  given,  in  propounding  a  wiU, 

dated  the  26th  of  March,  1793,  and  a  codicil, 
dated  the  30th  of  August,  179a  The  will  waa  a 
formal  instrument,  regularly  executedand  attested; 
but  the  codicil  waa  purl  of  a  letter,  written  by  the 
deceased,  when  he  was  on  board  a  ship,  at  the 
Motberbank,  nnd  bound  on  a  voyage  to  the  Bast 
Indie*,  to  his  brother,  who  was  ako  his  attorney ; 
the  letter  was  of  very  considerable  length :  the 
extract  propounded  occurred  in  the  middle  of  it, 
and  was  as  follows: — 

"  As  to  your  daughters  «1),  they  give  mc 
"  pleasure,  to  see  their  very  great  *ttaeh- 
"  ment  to  their  parents.  Do  not  mean, 
'<  however,  to  exclude  Abraham  in  that  par- 
"  ticular;  he,  I  know,  has  a  good  heart. 
€C  Also,  with  regard  to  Udrey,  he,  poor  fellow, 
"  I  believe,  is  not  mentioned  in  my  will  hi- 
'r  therto,  though  think  he  was  born  at  the 
"  time  it  was  made ;  how  he  slipt  my  me- 
"  mory  I  know  not ;  my  design  was  not  to 
"  do  so.  I  do  now  empower  you,  as  my  at- 
"  torney,  to  make  him  equal  with  my  other  • 
c€  nephews.  As  to  Henry,  he  is  heir  to  his 
''father's  part,  and,  I  suppose,  grand- 
"  father ;  if  so,  he  will  be  best  off;  indeed  I 
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"  wish  it  so,  for  his  father's  take     Oh,  how 
"  do  I  bewail  the  loss  of  that  young  man/' 
An  extract  from  a  memorandum-book,  in  the 

haad-writing  of  the  deceased,  was  also  exhibited  to 

the  Court,  vfc. 

*' BnMiur  Abtahflra,         .  ,     £500 

"  Brother  Gtorge,         *  *        500 

"Sister  Jane,         -  750 

"  Jane  Mitchell,  -  -        500 

"  Christiana  Brooks,        -  *        500 

"  Maria  Engels,  -  -        400 

"  Abraham  Passmore,  jnn.  *        450 

"  Udney  Passmore,         -  -        400 

"  Richard  Passmore,         -  *        250 

"  Mrs.  Abraham  Passmore,  *        100 

*R.  Brook,         -  -100 


£4,350 


1811. 

Hilary 
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"  The  above  I  mean  to  bequeath  to  the 
"  ugpes  opposite  the  sums. 
''October  12,  1804. 

"  HENRY  PASSMORE ' 
Atoms  ugttmU  the  codicil. 
Sttddart  m  support  of  it. 

JfUMMBNT. 

Sir  John  Nichoix. 

The  question  arises  respecting  a  paper  pro- 
pounded as  a  codicil  to  the  will  of  Henry  Pass* 
mure. 

The  allegation  pleads  the  fact  of  a  will  in  1793 — 
eeveral  bequests  that  it  contained, — the  death  of 
sever*)  parlies  benefited  under  it.-^aad  that  it  was 

Vol.  I.  Q 
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1811.       formally  drawn  and  regularly  executed,  and  at- 
Term.      tested  by  two  witnesses. 


Passmore 


The  third  article  propounds  the  paper  on  which 
the  question  arises,  and  states,  that  the  deceased 
Passmob*.  intending  to  dispose  of  the  lapsed  shares  in  the 
will,  and  to  provide  for  a  nephew  and  great  ne- 
phew, wrote,  when  on  board  a  ship  at  the  Mother- 
bank  about  to  sail  for  the  East  Indies,  a  letter, 
which  it  is  contended  may  operate  as  a  codicillary 
disposition.  .  \  :'-. 

That  the  instrument  is  in  the  form  of  a  letter  is 
not  a  conclusive  objection  against  it  ;^vahous  in- 
struments not  exactly  in  the  form  of  a  wily-Metiers, 
— deeds  of  gift,— marriage  settlements,— have  been 
held  to  be  testamentary,  if  the  Court/ has  been  sa- 
tisfied as  to  the  intention  of  the  testator.  It  has 
been  sufficient  if  they  have  contained  directions 
how  property  should  be  disposed  of  in  the  event 
of- death  ;  nor  has  it  been  held  necessary  that 
they  should  be  in  direct  and  imperative  terms ; 
wishes  and  requests  have  been  deemed  sufficient. 

The  Court  must  judge  from  the  form  of  the  paper, 
—from  its  nature, — contents, — and  appearance, — 
whether  it  was  written  and  intended  as  a  Ifermal 
permanent  will,  which  it  must  be  presumed  Hie  de- 
ceased meant  should  operate  unless  some  set  was 
done  to  revoke  it ;  or  whether  it  was  a  deliberative 
and  temporary  paper,  which  :  expressed  the  im- 
pression: and  wishes  of  the  moment,  jand  taas-ne* 
ver  afterwards  thought  of,  or  adverted  to.  .  krrthe 
latter  case,  k  can ■  only  be  established  b j  'the*id  of 
extrinsic  circumstances.  This  principle,  I  ap* 
prehend,  was  recognized,  restored,  and  re-esta- 
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blisbed  by  the  Count  of  Review  in   the  case  of       1811. 
Matthews  v.  Warner  (a).  Term. 

The  paper,  in  the  present  instance,  is  a  very 
long  letter,  written  by  the  deceased, tio  his. brother* 
who  was.  also  his;  attorney,  just;  previous  >tQ  Jhid  Pammob** 
setting  sail  on  .an;  East  India*  voyage:  the  letter 
embraces  all  sorts  of  subjects,: s6me  important  and 
some  trifling;  it  is  written  withi  eifaslit'es  and  aU 
derations  ;  in  the  midst  of  it  the  passage  which  ha$ 
been  propounded  occurs. 

What  would  have  been  the  effect  of  this  letter  if 
the  deceased  had  died  during  the  voyage,  and  while 
his  brother  continued  to  act  as  his  attorney,  would 
have  been  a  different  question ;  but  I  cannot  suppose 
he  intended  this  as  a  permanent  testamentary  act, 
nor  perhaps  as  any  testamentary  act  at  all ;  though, 
if  be  had  died  on  the  very  voyage,  it  might  have 
been  established  as  deeds  of  gift  and  instruments 
sometimes  are,  in  order  to  prevent  intentions  from 
being  defeated.  But  the  deceased  returned  from  this 
voyage ;.  he  lived  a  great  many  years  afterwards  ; 
and  it  is  not  pleaded  that  he  ever  made  the  least  re- 
ference to  this  letter ;  nor  is  there  the  suggestion 
of  any  recognition  of  it :  but  something  of  a  con- 
trary inference  is  to  be  deduced  from  a  book  which 
has  been  produced,  containing  a  memorandum  of 
persons  to  whom  he  intended  to  bequeath  his  pro- 
perty;  this  memorandum  is  dated  October,  180*, 
The  disposition  is  on  a  different  plan ;  specific 
suras  are  given  to  each  person,  instead  of  dividing 
the  property  into  parts ;   he  had  made  a  former 

(a)  Vesey  Jan.  Vol.  IV.  p.  136. 
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will,  in  a  regular  and  formal  manner;  ha  intended 
to  make  a  future  will  after  the  tame  manner. 

Upon  the  whole  view  at  the  circumstances,  I 
am  satisfied  that  the  deceased  never  intended  this 
letter  to  operate  as  a  permanent  disposition  of  his 
property ;  there  is  nothing  to  repel  the  presump* 
tion  against  it  of  an  incomplete  and  imperfect 
paper;  and  I  shall,  therefore,  reject  the  allegation. 
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Hilary 
Balfour  v.  Carpenter,  falsely  calling  herself     Aft.  20. 
Balfour. 


An  Appeal  from  the  Consistory  Court  of  Exeter. 


content. 


Judgment.  a  marriage 

Sir  John  Nicholl.  ream  of  toe 

The  Court  must  recollect  that  the  law  is  to  be  Sl^bt^, 
administered  upon  the  facts  that  come  before  it :  it  ^h£  fiSwrt 
is  true  that  the  party  bringing  this  suit  is  entitled 
to  no  indulgence ;  but  he  is  entitled  to  the  law. 
If  the  facts  in  this  case  are  not  sufficient  to  esta-» 
blish  the  case,  the  act  of  parliament  must  be  con- 
sidered as  annulled.    The  counsel  had  been  driven 
to  offer  arguments  perfectly  desperate  in  their 
tMture. 

The  party  was  born  on  the  17th  of  July,  1783; 
^bis  is  proved  by  his  father.— The  marriage  was  in 
^ftlarch  1803,  under  a  licence,  proved  by  the  clergy 
•man,  the  clerk,  and  the  entry. 

If  this  is  the  marriage  of  the  man  born  in  1783, 
^bere  can  be  no  doubt  but  that  be  was  a  minor—* 
«nd  no  doubt  is  suggested  as  to  the  identity  of 
HVfr.  Balfour. 

The  act  of  parliament  declares  the  marriage  of 
a  minor  null  and  void  without  the  previous  consent 
of  the  father.    The  cases  cited  go  no  further  than 
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to  shew  that,  from  circumstances  subsequent  to  the 
marriage,  there  has  been  ground  to  presume  the 
father's  consent.  The  Court  presumes  consent, 
unless  dissent  is  proved. 

Here  there  is  proof  of  the  ignorance  of  the 
father,  and  I  think  of  his  dissent,  for  it  appears 
that  he  wss  totally  ignorant  of  this  marriage,  till 
two  years  after  it  was  solemnized.  The  Court  will 
go  a  great  length  in  presuming  consent,  but  here 
is  proof  that  there  was  no  previous  consent. 

It  has  been  stated  in  argument,  that  on  the  son's 
coming  of  age,  the  father  took  no  steps  to  dissolve 
the  marriage.  But  how  could  he  ?  the  son  being  of 
age,  the  father  was  not  competent  to  prosecute  the 
suit.  .  No  court  of  justice  would  be  warranted  in 
distorting  the  law  to  the  extent  contended  for  in 
this  case :— it  is  proved  that  the  father  was  so  in- 
censed at  the  marriage  that  he  would  not  see  his 
son  for  four  years  afterwards. 

Another  ground  has  been  taken,  which  is  rather 
an  extraordinary  one;  that  the  Mrs.  Balfour  before 
the  Court  is  not  the  person  who  was  married. 
What  reason  is  there  to  apprehend  that  she  was  a 
fictitious  person?  She  has  admitted  herself. to  be 
the  wife, — has  confessed  the  marriage, — and  given 
her  proctor  a  proxy  to  appear  for  her. 

This  marriage  is  null  and  void  to  all  intents  and 
purposes  in  law  whatsoever ;  if  it  is  not  declared 
so  now,  persons  may  appear  hereafter,  and  con- 
test it. 

These  cases  are  unfortunate,  and  unfavourable  to 
the  man,  who,  having  himself  procured  the  licence, 
pow  moves  the  Court  to  pronounce  for  a  nullity. 
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The  marriage,  however,  was  had  while  the  man       '8U- 

Hilary 
was  a  minor,  without  the  Consent  of  his  parents;       Term... 

and  I  have  no  hesitation  in  pronouncing  the  libel     ^^V^ 
to  be  proved.     In  so  doing,  I  do  not  differ  from  rf'F01r 

the  case  of  Osborne  v.  Goldham  (a),  or  from  that  of  Cari»ester. 
Selby  (4).    In  those  cases  there  was  no  direct  proof 
of  the  want  of  consent. 

On  the  other  point  in  the  case,  it  is  not  neces- 
sary to  decide ;  and  I  give  no  opinion  as  to  the 
validity  of  a  marriage  under  such  a  licence. 


The  marriage  was  annulled. 


(a)  Osbourne  t.  Goldham,  Consistory  Court  of  London,  Aug. 
%  1808,  Arches  Court  of  Canterbury,  Dec.  12,  1808. 

(b)  ScUty  v.  Selb$>  Consistory  Court  of  London,  1771. 
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Cope  v.  Burt,  falsely  calling  herself  Cope. 


^fn  4Hpea£  from  the  Arches  Court  of  Canterbury. 


***y  '•  The  Judges9  delegates  who  sate  under  this  Com- 

mission were 

Mr.  Justice  Lawrence, 
Mr.  Baron  Graham, 
Mr.  Justice  Bayley, 
Doctor  Adams, 
Doctor  Lvshingtok, 

and 
Doctor  Dodson. 


Antrriagc  The  question  in  this  case  &rdse  upon  the  adrois- 
Wcence,in       gibility  of  an  allegation  which  had  been  sncces- 

wbich  one  of  J  ° 

thepiSd8brai  "ve'y  reJected  by  the  Consistory  Court  of  London, 
frbe  christian  and  the  Arches  Court  of  Canterbury. 

sag  sQrnani0a  ___ 

held  to  be  The  allegation  was  offered  on  the  part  of  John 

Cope,  Esq.;  and  the  purport  of  it  was  to  set  forth 
such  a  statement  of  facts  as  might  induce  the  Court 
to  annul  a  marriage  which  he  had  contracted  on 
the  2d  of  February,  1793. 

The  marriage  had  been  solemnized  under  the 
sanction  of  a  licence  which  authorized  the  mar- 


n 


hmh  conn  of  deleoatu. 


mge   of  John   Cope   with    Elizabeth    Mehille,       i«n* 
widow.    This  licence  had  been  obtained  on  the      jWw*. 


Govt 
t?. 


iftdarit  (a)  of  Mr.  Cope;  the  case  now  set  np  by 

him  was,  that  the  person  he  had  married  was  not, 

in  point  of  fact,  Elizabeth  Melville  a  widow,  but      Bom 

Sarah  Burt  a  spinster. 

The  third,  fourth,  and  fifth  articles  of  the  allega- 
tion pleaded  to  the  following  effect : 

3.  "  That  Sarah  Burt,  falsely  calling  herself 
Cope,  from  the  time  of  her  birth  lived  with  Edward 
Burt  and  Hannah  Burt,  her  father  and  mother,  in 
the  parish  of  Whitechapel,  until  the  death  of  her 
mother,  which  happened  when  she,  the  said  Sarah 
Burt,  was  about  three  or  four  years  of  age ;  that 
after  that  event  the  said  Edward  Burt,  her  father, 
removed  from  thence,  and  went  to  reside  in  Queen 
Ann-street,  Middlesex  Hospital,  in  the  parish  of 
St.  Mary-le-bone,  in  the  county  of  Middlesex,  and 
took  with  him  the  said  Sarah  Burt;  and  she,  the 
laid  Sarah  Burt,  continued  to  reside  with  her  said 

(o)  The  following  is  a  copy  of  the  affidavit : — 
«  Vicar  General's  Office,  "  January  31,  17*3. 

u  Which  day  appeared  personally  John  Co>e,  and  made  oath, 
"that  he  is  of  the  parish  of  St.  James,  Westminster,  la  the 
u  county  of  Middlesex,  a  bachelor,  of  the  age  of  twenty *one 
"  years  and  upwards,  and  intendeth  to  intermarry  with  Elizabeth 
(( Melrille,  of  the  same  parish,  a  widow,  and  that  he  knowetfr 
u  of  no  lawful  Impediment,  by  reason  of  any  pre-contract,  con- 
"  saaguinity,  affinity,  or  any  other  lawful  cause  whatsoever,  to 
tt  hinder  the  said  intended  marriage,  sod  prayed  a  licence  to 
"  solemnize  the  same  in  the  parish  church  of  St  James,  West* 
"  minster :  and  further  made  oath,  that  the  usual  place  of 
u  abode  of  bim  the  appearer  hath  been  in  the  said  parish  of  St. 
*  Jatnes,  Westminster,  for  upwards  of  four  weeks  last  past. 

«  JOHN  COPE." 
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1811.  father  there  (Until  about  the  year  1781,  when  she 

Master 

Term.  quitted  his  house ;  and  that  during  all  the  time  she* 


Copb 


the  said  Sarah  Burt,  so  lived  and  resided  with  her 
said  father,  in  the  parish  of  Whitechapel,  and  in 
Burt.  Queen  Ann-street,,  she  constantly,  and  invariably* 
passed  and  was  known  by.  the  names  of  Sarah 
Burt,  and  by  no  other/' 

4.  "  That  the  said  Saitoh  Burt,  soon  after  she  so 
quitted  her  father's  house,  went  to  live  and  reside 
with  her  sister,  Mary  Moneypenny,  wife  of  James 
Moneypenny,  Esq.  in  Southampton-buildings, 
Chancery-lane,  in  Pump-court,  in  the  Temple] 
and  afterwards  in  Henrietta-street,  Covent  Garden; 
and  continued,  principally,  to  live  with  her  sister 
there,  *nd  at  other  places,  until  about  the  year 
178& when  she  quitted. her  sister's  house  ;  and  the 
feaid.  Sarah- Burt  did,  upon  her  going  to  reside  with 
her  sister,  assume,  without  any  legal  authority 
whatever,  the  surname  of  Melville,  and  drop  her 
true  surname  of  Burt;  and  during  the  time  she  so 
resided  with  her  said  sister  used  and  passed  by  the 
surname  of  Melville,  but  continued  to  use  and 
pass  by  her  true  Christian  name  of  Sarah,  until 
aboat  the  year  1787,  when  she  dropped  her  said 
Christian  name,  and  assumed  the  Christian  name  of 
Elizabeth  ;  and  from  that  time  used  and  passed  by 
the  assumed  names  of  Elizabeth  Melville,  until  her 
pretended  marriage  with  the  said  John  Cope,  Esq."« 
5.  "  That  after  the  said  Sarah  Burt  had  quitted  her 
sister's  house,  in  the  year  1788,  she  resided  in  lodg- 
ings in  King's-street,  Covent  Garden,  in  lodgings^ 

at  the  house  of  • Battersley,  in  the  Strand, 

in  lodgings,  at  the  house  of in  Charing 
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Cross,  in  lodgings,  at  the  house  of in       *811- 

Warwick-street,  and  afterwards  in  a  house  in  St  Term. 
A Iban's  street,  in  the  parish  of  St.  James,  West- 
minster ;  and  at  those  places  respectively  she  pre- 
tended to  be  a  widow,  and  used  and  passed  by  the  Borlv 
assumed  names  of  Elizabeth  Melville;  and  the 
party  proponent  doth  further  allege  and  propound, 
that  during  such  her  residence  at  the  house  of  the 

said Battersley,  to  wit,  in  the  year  1791, 

the  said  John  Cope,  Esq.  party  in  this  cause,  was 
introduced  to  her  under  the  assumed  names  and 
character  of  Elizabeth  Melville  widow,  and  as 
such  paid  his  addresses  or  courtship  to  her,  in  the 
way  of  marriage,  and  that  she,  the  said  Sarah 
Burt,  fraudulently  concealing  from  the  said  Johir 
Cope  her  real  names  and  character,  and  represent- 
ing herself  to  be  Elizabeth  Melville,  a  widow,  did 
receive  his  addresses  and  courtship,  and  consent  to 
be  married  to  him,  and  that  accordingly,  on  or 
about  the  2d  day  of  February,  in  the  year  of  our 
Lord  1793,  a  pretended  marriage  was  in  fact  had 
and  solemnized  in  the  parish  church  of  St.  James, 
Westminster,  by  the  Rev.  John  Waring,  clerk,  of- 
ficiating minister  of  the  said  parish,  between  the 
said  John  Cope  and  Sarah  Burt,  then  a  spinster, 
and  by  the  names  of  John  Cope  and  Elizabeth 
Melville,  by  virtue  of  a  pretended  licence  obtained 
under  seal  of  the  Vicar  General  of  the  Archiepis- 
copal  See  of  Canterbury,  in  the  said  names  of  John 
Cope,  bachelor,  and  Elizabeth  Melville,  widow, 
whereby  the  said  pretended  marriage  was,  and  is 
absolutely  null  and  void,  to  all  intents  and  pur- 
poses in  law  whatever." 
% 
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Earia>         **'  <^6WW6r'  &*•  Edwards,  <*n&  Mr.  Martin,  for 

Term.      Mr.  Cape. 

^^*         The  parties  were  both  of  age  at  the  time  of  the 
Vm         marriage ;  they  were  both  capable  of  contracting 

Bmr»  and  willing  so  to  do:-— under  the  general  law, 
audi  a  marriage  would  be  good;  the  necessity, 
therefore,  is  thrown  upon  the  adverse  party  of 
setting  up  some  special  law  by  which  it  can  be 
set  aside. 

It  cannot  be  said  to  fall  under  any  of  (a)  the  pre* 
visions  of  the  marriage  act,  because  by  that  act  no 
formality  is  required  in  obtaining  the  licence ;  the 
grounds  set  up  for  annulling  this  marriage  are, 
that  the  woman  for  fraudulent  purposes  assumed 
other  names  than  those  which  properly  belonged 
to  her :  on  this  ground,  only  one  cause  has  been 
brought  forward  since  the  passing  of  the  marriage 
act*  that  of  Cockburn  v.  Garnault,  which  was  a  suit 
first  brought  in  the  Commissary  Court  of  Sorry, 
The  licence  had  been  obtained  by  the  roan,  and 
there  was  a  variation  both  in  his  Christian  and  sur- 
name. The  decision  was  in  favour  of  the  marriage; 
the  cause  was  appealed  to  the  Court  of  Arches  (fir), 
where  the  sentence  of  the  Commissary  Court  of 
Surry  waa  affirmed ;  there  has  been  no  cause  prior 
or  subsequent  to  this*  on  this  point,  whereas  many 
suits  have  been  brought  for  nullity  of  marriage 
where  the  banns  have  been  published  under  false 
names.    In  White  v.  Peail,  an  attempt  was  made 

(er)  f6  Geo.  FT.  e.  39. 

(ft)  Cockburn  r.  Gmmautt,    Coonntasfj  Court  ef  Deny; 
May  4, 1792 ;  Arches  Court  of  Canterbury,  Dec  II,  1798* 
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to  set  aside  a  marriage  on  the  ground  that  the  per*       **"• 
m«,  who  had  made  the  affidavit. on  which  the       Tbrm. 


Cora 

v. 


licence  was  granted,  was  not  the  person  married 
under  it ;  but  this  attempt  failed. 

Marriage  is  a  contract ;  and  to  make  it  valid  and  Brar. 
blading  it  is  enough,  according  to  the  doctrine  of 
the  civil  law,  if  the  parties  ate  sufficiently  4e- 
signated,  tnkii  valet  error  mtntima  *t  de  earpen 
cotutet.  No  firaad  was  intended  against  the  orifc* 
nary ;  the  woman  had  passed  many  years  by  this 
nana  prior  to  her  marriage ;  and  it  cannot  be.OOTS- 
petent  to  the  party  himself,  who  obtained  the 
licence  lor  her  under  that  name,  to  come  forward 
now  after  the  lapse  of  so  many  years,  and  take 
objection  to  his  own  act. 

Mr.  Strjtant  Len$,  etnUri. 

This  is  an  important  cause  as  connected  with 
great  public  interests,  and  the  general  interests  e# 
the  community ;  it  appears  to  us  that  there  is  a 
judical  defect  in  the  licence  by  which  these  parties 
were  married,  which  no  length  of  time  can  cure ; 
it  is  a  question  of  public  policy  and  general  rea- 
soning, inasmuch  as  the  institution  of  marriage  is 
for  the  sake  *f  the  public  as  much  as  for  the  sake 
of  individuals.  No  uniform  current  of  authorities 
has  been  cited  against  ns  from  the  Ecclesiastical 
Courts :  one  solitary  case  has  been  produced  which 
never  reached  the  Superior  Court. 

The  question  then  is,  whether  the  true  name  of 
die  parties  is  not  of  the  very  essence  of  such  a  con- 
tract as  that  of  marriage  t  Whether  the  Christian 
ie  4s  not  the  essential  name  of  the  parties? 


Cope 

v. 
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1811.      This  is  the  doctrine  held  by  Coke  Lyttelfesn  j,U3i 
Term.      may  change  his  surname  for  .valid  purposes ;  hat 
his  Christian  name  can  only  be  changed  at  con* 
fir  mation. 
&"**•  The  marriage  act  is  framed  in.  the  same  spirit, 

and  undoubtedly  implies  that  parties  are  to  be  mar- 
ried by  their  true  names:  besides  search  is  peculiarly 
eluded  by  this  double  change  of  names ;  it  is  cal- 
culated to  avoid  a  law  framed  for  the  very  purpose 
of  preventing  such  h  fraud  ;  it  is  the  worst. kind i  of 
fraud,  in/raudem  legi*,  Evans  v.  King,  .WiAliRe* 
ports,  p.  554.  It  is  not  the  case  herein  in;  a.  com- 
mon contract,— the  public  is  a  third  party  whicfois 
interested  in.  seeing!  and  knowing  ?  Who :  the  /parties 
are,  who  are  really  married ;  the  public  is. imposed 
upon ; — the  name  is  of  the  very  essence  of  the.titoos- 
action ;_ the  defect  is  radical  ;— anterior  to  the  iribr- 
jpage  act,  it  must  have  been  always  the  general 
policy  of  the  law,  that  the  parties  should  be  pro- 
perly designated ;— it  is  not  the  mere  identity, — but 
the  true  description  of  the  persons  which  is  .ue- 
cessary.  <■; 

Dr.  Arnold  and  Dr.  Swabey,  on  the  same  tide* 
All  marriages  must  be  by  banns  or  by  licence ; 
banns  are  the  more  ancient  mode ;  they  are  a  public 
notice  to  all  persons  interested,  to  come  forward 
and  state  their  objections,  if  they  have  any,  to  the 
ceremony  which  is  about  to  take  place;  it, is  .the 
intendment  of  the  act  that  banns  should  be  pub- 
lished under  the  true  names  ;  and  it  has  been  held 
that  a,  publication,  otherwise  than  by  the  true  name, 
renders  a  marriage  null  and  void.    No  questjor 
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respecting  false  names  under  banns  arose  before       isn. 
the  case  of  Early  v.  Stephens  (a).  Term. 


Come 


The  publication  of  banns,  however,  may  be  dis- 
pensed with  by  persons  having  Ecclesiastical  juris- 
diction ;  but  it  is  required  that  this  should  only  be  Burt. 
done  on  good  caution  and  security  being  taken. 
This  care  in  the  grant  of  a  licence  is  devolved  on 
the  ordinary ;  it  is  as  necessary,  therefore,  that  the 
tnie  oaihes  should  be  given  in  a  licence  ,*s  in  a 
public  proclamation,  otherwise  the  ordinary  has  no 
means  of  knowing,  either  by  personal  knowledge 
or  by  inquiry,  that  the  oath  of  the  party  procuring 
the  licence  is  in  unison  with  tfoe  fat  t;*  the  true  name 
is  necessary  for  this ;  the  rggfetratioft  then  follows 
to  give  facility  and  possibility  of  s6atth-  itite  the 
Wamdition  of  the  parties  to 'those  whose*  interests 
niay  be  involved  in  the  marriage.  •  ••  • '    ;  » 

It  never  can  be  said  that  a  grant  to  empower  A. 
to'  marry*  will  empower  B.  to  do  so ?>  th&  very  form 
of  the  irtstrament  is  for  the  purpose  of  preventing 
ibat  fraud  which  is  b6th  suppressed  land  suggested 
in  this  licence.      '"  .■     .  ■  '■»  •;  !j   * ..> 

The  case  of  CockburnVGernauk  \8><h  singly 
ct»e,  and  the  first  of  its  kind,  and  it  never  was  car- 
ried to  theiourt  of  last  resort. 


•    The  sentence  of  the  Consistory  Court  of  London 
was  affirmed: 


(a)  Early  t.  Stephens,  Consistory  Court  of  London,  1785. 


£32  GAMS*  PfiTEUIIifW  ill  TO* 


1811. 

Bauer         ARCHES  COURT  OF  CANTERBURY. 

T«rm. 
Jtfoy  13. 

Tattohsam,  t>,  KioaHt. 


Jn  Jppeulfrom  the  Gotm$tory  Court  of  QlomeeUst. 


M*Ueryta*  Sir  JOB*  NlCHOU* 

h,  ootwith-       This  is  an  appeal  from  the  Consistory  Court  of 
WMtt&maf   Gloucester;  where  it  was  originally  a  wit  to  ob- 


tk  Vicar. 


tain  a  faculty  fpr  erecting  a  gallery  in  the  church 
of  Wotton-under-Edge,  and  for  appropriating  the 
seat*  ta  that  gallery. 

The  application  was  made  by  several  of  the 
parishioners;  the  opposition  was  from  the  Rev. 
W.  Tattetsall,  the  vicar.  The  cause  was  heard 
on  the  18th  of  June,  1810,  when,  sentence  wmm 
pronwuaoed  decreeing  the  faculty.    .  - 

Fjnam  that  sentence  Che  present  appeal  was 
made;  and  I  have  now  to  decide  whether  the 
Chancellor  of  Gloucester  did  right  in  decreeing  . 
this  faculty. 

The  history  of  the  case  is  this : — at  the  visitation 
in  Michaelmas  1806,  the  vicar  of  Wotton-under~ 
Edge  made  a  presentment  to  the  Chancellor  of 
Gloucester  stating,  that  new  pews  were  wanting  in 
the  church,  and  that  he  and  the  Churchwardens 
had  formed  a  plan  for  regulating  the  seats ;  but 


r\ 


ARCHES  COURT  O?  CANTERBURY.  233 

that  the  vestry  had  negatived  this  plan;  lie  also       |*n. 
presented  "  that  a  gallery  which  had  been  erected       Term. 
"  for  the  use  of  the  Sunday  school  had  been  pulled    s^v^/ 
"down,  which  he  desired  might  be  re-erected :"'         Vm 
and  he  concluded  by  stating,  "  that  if  the  leading     Khzoht* 
"  parishioners  who  wanted  seats  would  bring  for- 
"  ward  any  plan  equally  commodious,  and  which 
<'  would  not  be  likely  to  disfigure  the  church,  he 
"  would  readily  concur  with  them." 

This  presentment  is  not  formally  before  the 
Court;  but  in  the  proceedings  in  the  country 
Courts,  (which  are  frequently  very  irregular,)  it  is 
necessary  to  look  to  the  substance  of  the  proceed- 
ings rather  than  to  the  form  of  them,  otherwise  it 
would  in  most  instances  be  impossible  to  adminis- 
ter justice  between  the  parties. 

By  the  admission  made  in  this  presentment  of 
Mr.  Tattersall's,  an  additional  accommodation  in  the 
church  was  necessary ;  the  plan,  however,  which 
lie  proposed  was  disapproved  of  by  the  vestry : 
now  it  is  to  be  observed  that  the  incumbent  has  no 
authority  in  the  seating  and  arranging  the  pa- 
rishioners, beyond  that  of  an  individual  member  of 
the  vestry,  and  that  which  his  station  and  influence 
in  the  parish  naturally  give  him.   He  may  properly 
object  to  a  plan  which  is  generally  inconvenient ; — 
which  diminishes  the  accommodation  in  the  church ; — 
which  disfigures  the  building; — which  renders  itdark 
and  incommodious. —In  any  case  of  this  description 
-  it  is  very  proper  that  he  should  make  a  representa- 
tion to  the  ordinary  : — but  as  to  the  mere  arrange* 
ment  of  seats,  if  the  parishioners  can  settle  that 

Vol.  I.  r 
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isn.       amongst  themselves,  ^nd  to  their. own  satisfaction* 
Term.      *n<*  €an  affree  aboat  the  expence,  there  s^ems  but 


Tattbesaix 

v. 


little  necessity  for  the  interference  of  the  ineum- 
bertt :  the  expenoe  is  that  of  the  parishioner* ;  the 
Kjruurr.  churchwardens  are  bound  to  repair  vHlb  the  con- 
sent tf  the  vestry  ;r  \%  is  not.  the  viw*  bat  the 
vestry,  which  appropriates  the  seat*;  the  general 
supefintendance  and,!  authority  in  allotting;  them 
rests  with  the  ordinary. 

In-  1807,  the  parishioners  having  held  several 
vestry  meet  nigs,  and  Agreed  upon  a  plan  lor  erect- 
ing a  n*w  gallery,  applied  to  the  ordinary  for  his 
faculty :;  uporii  the  citation  issuing,  the  only  person 
who  appeared  to  oppose  it,  was  the  Rev.  Mr.  Tat- 
teraall.  The  statement  made  by  those  who  applied 
for  the  faculty  was  as  follows: — "  That  a  very  uae- 
"  ful  gallery  to  consist  of  five  handsome  seats  in 
"  front,  whh  two  ranges  of  sitting  places  behind, 
"  might  without  detriment  to  the  church,,  or  inooa* 
"  vf nience  to  the  other  seats,  be  erected  at  the 
"  west  end  of  the  north  aisle,  in  the  room  of  the 
'f  gallery  originally  built  without  authority  for  the 
V  accommodation  of  the  Sunday  school  children, 
"  but  no  longer  used  for  that  purpose,  (the  Sunday 
"  school  being  discontinued,)  and  not  fit  for  the  re- 
"  ception  of  families  wanting  pews ;  that  this  new 
"  gallery  would  be  ornamental  to  the  church,  being 
"  upon  a  plan  corresponding  with  the  present 
"  gallery  in  the  middle  aisle,  which  was  set  up 
"  under  the  inspection  of  the  vicar,  to  whom  the 
"  plan  of  the  new  intended  gallery  had  been  sab* 
"  ipitted  before  the  removal  of  the  old  one;  and  he 
"  expressed  no  dissent  thereto. 
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"That  Sarah  Knight;  and  four  others  of  the       isu. 
<f  principal  inhabitants,  were  willing  at  their  joint      Term. 
"  expeace,  to  erect  the  seats,  and  desirous  of  having    v*>*v*v 
"  thenappropriated  to  themselves  and  their  families,  *act™m* 
"and  that  the  parishioners  in  vestry  had  given    Kjugst, 
"  their  unanimous  consent  to  this.;  That  the  othcjr 
" inhabitant*  are  desirous  that  the  two  ranges  of 
"  sitting  places  behind  the  enclosed  pews  should 
"  be  erected  at  the  parish  expence,  and  for  the 
"general  accommodation  of  the  inhabitants;  to 
"  which   the   vestry  also  $ave  their   unanimous 
^consent." 

This  seems  a  fair  representation  of  the  matter ; 
•ad*  unless  strong  ground  of  opposition  can  be 
laid,  will  be  sufficient  to  authorize  the  grant  of  thf 
faculty*  -        . 

The  vicar  objects,  ,        '     .        , 

Fust,  -  That  no  vestry  teat  sailed  to  agree  to 
this  appropriation. 

This  is  not  correctly  true,  for  notice  was  given 
that  persons  should  apply  who  wished  to  have  pews 
appropriated  to  them.  These  persons  fcwere  named* 
the  pl*n  was  produced,  and  approved ;  if  no  pa- 
rishioner appeared,  the  presumption  is,  that  no 
one  disapproved, 

Secondly,  That  the  former  gallery  u>as  pulled 
down  without  authority,  and  ordered  by  the  ordi- 
nary to  be  replaced. 

It  was  ordered  to  be  replaced  upon  an  Ex  parte 
representation,  which  omitted  to  state  that  it  had 
been  erected  without  authority,  and  that  the  use  of 
it  was  at  an  end. 

r2 
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i8ii.  Thirdly,    That  no  plan  was  annexed  to  the 

Easier  J  r 

Term,      process. 

It  is  not  necessary  that  the  plan  should  be  an- 
nexed to  the  process ;  it  was  produced  to  the  Court, 
K5icnT.     and  at  the  vestry ;  and  no  objection  has  been  taken 
to  the  plan  itself.  ■■.».-. 

Fourthly,  That  the  gaHery  is  to  beeretted  vpon 
a  larger  plan  than  the  former*  gallery*  and  the 
gallery  was  ordered  to  be  restored  on  the  same 
plan. 

*  This  doer  not  go  to  the  question  ;  the  question 
is,  whether  it  is  not  proper  that  it  should  be  so 
erected?       '  ■■  ! 

Fifthly,  That  the  occupiers  of  the  other  seats 
will  be  incommoded. 

None  of  them  appear,  or  object  to  the  measure 
either  in  the  vestry,  or  in  answer  to  the  process ; 
and  there  is  no  proof  whatever  of  this  assertion. 

Sixthly,  That  there  are  Owners  of  other  estates 
of  greater  value  who  have  no  pews,  and  that  some 
of  these  parties  are  not  owner*  of  the  messuages 
which  they  occupy. 

This  objection  is  open  to  the  same  ansrter  as  the 
last ;  the  parishioners  are  acquainted  with  this  pro* 
ceeding,  and  do  not  oppose  it. 

Not  one  of  these  objections  apply  to  the  ex- 
pediency of  the  measure ;  and  I  must  express  my 
regret  that  upon  such  grounds  as  these  the  vicar 
should  so  long  have  opposed  this  accommodation 
in  his  church  ;  that  accommodation  was  called  for, 
is  admitted,  and  the  plan  of  it  has  been  very  gene- 
rally approved  of,  and  is  satisfactory  to  the  parties 
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principally  interested;  it  is  proved  a^o,  that  it  will       1SU- 
not  <tis#gure>  but  rttther  be  ornamental  to  the      7V1* 


church;    •     ■  ..•.;. 

It  appears*  therefore,  that  the  faculty  was  vei?yj  t*?7^**** 
properly  decreed  by  the  Court  below,  fy>d  that  the    &*WH 
surrogate  very  properly  took  a  view  of  the  church 
himself;  it  is  also  very  prdper  that  the  faculty  has 
not  appropriated,  as  the  terms  of  the  citation  caljed  f  . 

upon  it  to  do,  the  seats  to  the  messuages,  but  to 
families  resident  in  the  parish  :  great  inconveni- 
ence has  been  found  to  arise  from  annexing  pews 
to  houses; — the  houses  become  dilapidated  ;—  the  in- 
habitants of  them  fail  in  their  circumstances; — new 
houses  are  erected, — and  the  occupiers  of  them  want 
pews.  It  is  very  desirable  that  after  due  time  has 
been  given  as  encouragement  to  those  who  build 
them,  that  seats  should  return  to  the  disposition  of 
the  ordinary :  the  form  of  the  grant  should  be,  "  as 
"  long  as  they  continue  inhabitants  of  the  parish  ;  or, 
"  as  long  as  theyTontinue  inhabitants  of  the  parish, 
€€  and  occupiers  of  the  messuages  stated  ;"  the 
former  of  these  is  the  more  usual,  as  it  gives  no 
notion  of  annexing  to  houses. — 1  affirm  the  sentence 
of  the  Court  below. 

With  respect  to  costs,  none  were  given  in  the 
Court  below ;  but  I  hardly  think  that  the  original 
opposition  to  this  measure,  and  the  contest  which 
was  carried  on,  justified  so  lenient  a  sentence;  at 
least  the  vicar  should  have  been  satisfied  with  that 
decision :  the  appeal  has  some  appearance  of  being 
vexatious.  Looking,  however,  to  the  relation  in 
which  the  parties  stand  to  each  other,  and  con- 


****•       sidering  how  desirable  it  is  that  they  should  rat 

Term.      to  a  good  underttending  together,  perhaps  it  w< 

"^"^  ..  be  advisable  that  the    parishioners   should  M 

Kirwirr.    stand  over  for  their  consideration. 


Kay  *4.         Costs  were  given  against  the  vicar. 


^PREROGATIVE  COURT  OF    CABTERtiURY.  239 


Prerogative  court  op  jgJJ^ 

CANTERBURY.  T* 


May  15. 


Phillips  v.  BignelL  and  others. 


AJaniel  Lampett,  a  yeoman  of  Horkrtotton,  in  .  ******** 

1  J  •  *  bound  to  eahi- 

thc  county  of  Oxford:  died  in  (he  year  1796*  haying  w*  an  invent 

J  J  °    tory    and    acs 

made  a   will,  by   which   he  constituted  Richard  count,  at  the 
iknjamin  Bignell,*  Williams  Meads,  and   David  interested  in 

«  i  i  •  ii'  f,,c  ,,r0P*rty 

Salmon,  his  executors  ;  and  bequeathed  property  for  Wh >h  he  it 

*  •  m   '      n      •  *        i  ii        t    •  i     i    «*wutor, 

of  various  descriptions  to  toe  equally  divided 
amongst  hte  three  daughters  -  their  several  shares 
to  be  paid  them  On  their  marriage,  or  their  attaining 
the  age  of  twenty-one  years;  but  in  the  event  of 
one  of  them  dying  before  either  of  these  con* 
tin  gene  res,  then  her  share  was  to  be  equally 
divided  amongst  the  survivors* 

The  executors  took  probate  of  the  \ViII  in  the 

Prerogative  Court  of  Canterbury,  in  October  1796* 

*The  two  eldest  daughters  married,  one  in  1805, 

the  other  in  1806,  and  their  husbands  received 

their    respective    shares   of    the    property ;— 4he 

youngest  was  still  a  minor,  (about  seventeen  years 

Of  age,)  and  unmarried. 

In  November  1810,  a  citation  issued  at  the  pro- 
motion of  the  husbands  of  the  two  married  sisters 
Against  the  executors,  to  exhibit  a  full  and  parti- 
cular inventory  of  all  and  singular  the  goods,  chat- 
tels, and  credits  of  the  deceased,  which  at  any  time 
-»ince  his  death  had  come  to  their  hands,  posses- 
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sion,  and  knowledge.     The  executor  objected  to 
comply  with  this  citation,  on  the  ground  that  they 
had  paid  the  two  eldest  daughters  their  shares  qf 
the  property  on  their  respective  marriages,  and 
had  received  their  husband's  receipts  in  discharge 
of  them ;  and  further,  that  the  sums  paid  them  ex- 
ceeded in  amount  their  distributive  proportion. 
Stvabet/,for  the  executors. 
Burnaby,  conlrit. 
Judgment. 
Sir  John  Nichoix. 

This  is  a  proceeding  against  the  executors  of 
Daniel  Lampett,  for  the  purpose  of  compelling 
them  to  exhibit  an  inventory  and  account: — the 
executors  object  to  doing  this,  but  the  law  does 
not  readily  admit  objections. 

The  Canons  require  an  inventory  to  be  ex- 
hibited, even  before  probate  is  gi  an  ted;  and  thif 
was  the  old  practice'  of  this  Court,  and,  indeed,  is 
still  the  practice  in  some  country  jurisdictions. 
The  (a)  statute  requires  executors  and  administra- 
tors to  exhibit  inventories  as  part  of  their  duty, 
without  any  proceedings  to  call  upon  them  to  do  so. 
The  modern  practice,  however,  is  certainly  not 
to  render  an  account  unless  it  shall  be  called  for; 
but  the  executor  must  remember  that  lie  has  bound 
himself  by  his  oath  to  render  a  just  account  when 
he  is  by  law  required.  The  Court  may,  and  in 
some  instances  does,  for  the  protection  and  security 
of  the  parties  interested,  require  ex  officio  that  an 
inventory  shall  be  exhibited ;  aud  though  the  Court 


(a)  21  H.  VIII.  c.  5.  $.  4. 
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does  not  exact  this  in  all  cases,  still  it  always  will, 
where  a  party  having  an  interest  in  the  property 
applies  for  it. 

It  has  been  laid  down  in  a  variety  of  cases,  that 
a  probable  or  contingent  interest  will  justify  a  party 
in  calling  for  an  inventory  and  account.  This  was 
so  held  in  Salter  v.  Sladen  (a),  Snow  v.  Strutt  (6), 
and  Myddleton  v.  llushout  (c).  It  is  not  necessary 
to  particularize  the  circumstances  of  these  cases ; 
but  in  all  of  them  it  was  laid  down  that  a  probable 
or  contingent  interest  was  sufficient,  because  the 
production  of  an  inventory  was  so  much  a  matter 
of  duty,  that  the  executor  was  bound  to  exhibit  it; 
even  where  there  was  an  appearance  of  interest 
in  the  party  calling  for  it.  My  predecessor  so 
much  discouraged  all  banging  beck  in  cases  of  this 
description,  that  he  has  generally  condemned  the 
parties  who  have  been  guilty  of  it,  in  costs. 

In  the  present  case,  the  executors  proved  the 

will  in  October  1796;  they  are  now  cited  by  two 

of  the  daughters  of  the  testator,  who  are  also  two 

°f  the  substituted  legatees  to  exhibit  an  inventory: 

it  is  argued,  that  they  are  barred  from  making  this 

demand,  because  their  respective  husbands  have 

received  releases  for  their  several  shares  from  the 

eXecutors.   On  the  other  hand,  it  is  stated  that  the 

a^counis  are  loose  and  incorrect ;  this  again  is  de* 

ni#df  and  it  is  asserted  in  reply,  (which  certainly 

^fipears  very  extraordinary,)  that -the  sums  paid 

e3cceeded  the  amount  of  their  respective  shares. 

(a)  Prcrogatire,  Michaelmas  Term,  1^92. 

(b)  Prerogatire,  Hilary  Term,  1793. 

(c)  See  the  aext  cate,  p.  244t 
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Easter 

Term. 
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ftere  then  is  a  considerable  estate,  consisting  of 
various  descriptions  of  property,  to  be  sold  and 
divided, — monies  to  be  advanced  for  the  main- 
tenance and  education  of  children,— interest  to  be 
calculated  on  the  respective  shores, — and  in  short, 
no  estate  so  circumstanced,  that  one  can  scarcely 
figure  to  oneself  a  case  in  which  a  more  exact  in- 
ventory and  account  ought  to  have  been  kept 
find  stated. 

Two  out  of  the  three  daughters  are  married, 
and  accounts  of  their  property  have  befen  rendered 
to  their  husbands ;  but  it  is  not  averred  that  they 
.were  full  ami  perfect  accounts,  all  (he  executors 
*tate  is,  that  the  husbands  received  the  shares,  and 
gave  releases  for  them  ;  ami  the  husband*  fright  oft 
their  respective  marriages,  have  accepted  fhetif  in 
unsuspecting  confidence;  bat  they  are  mere  re- 
ceipts, not  releases,  and .  certainly  not  releases 
given  on  a  due  investigation  of  all  the  actoftnts. 
I  am  not  prepared  to  say  that  they  would  ^e  a  bar, 
even  if  the  parties  had  no  contingent  interest; 
but  here  they  are  residuary  legatees,  to  them  they 
can  be  no  bar ;  if  the  unmarried  sister  were  to  die 
before  marriage,  or  under  age,  they  would  be  en- 
titled to  her  share :  but,  independently  of  this  con- 
sideration, the  share  of  the  unmarried  sister  cannot 
be  ascertained  without  a  precise  inventory  and  ac- 
count; and  the  Ctitirt  would  almost  ex  officio,  for 
the  protection  of  her  interest  during  her  minority, 
direct  an  inventory  and  account  to  be  exhibited. 

Lapse  of  time  may  sometimes  weigh  with  the 
Court;  the  Court  would  be  unwilling  to  open  old 
accounts  where  documents  have,  been  lost,  and 
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vouchers  destroyed;  but  the  argument  founded  oti 
lapse  of  time  does  not  apply  in  the  present  in- 
stance, since  as  one  of  the  parties  is  a  minor,  all 
the  documents  and  vouchers  must  have  been  pre- 
served, and  it  is  difficult  to  surmise  .why  the  exe- 
cutors should  refuse  to  produce  them  ; — when  the 
minor  attains  the  age  of  maturity,  or  marries,  she 
yr\]\  have  an  undoubted  right  to  call  for  them. 
Ko  inconvenience,  therefore,  can  arise  to  the 
parties  from  exhibiting  them.  * 

Upon  the  whole,  I  think  there  is  no  ground  or 
Colour  for  this  refusal ;  when  patties  are  acting 
fairly,  they  are  rather  desirous  of  making  a  full 
disclosure  than  of  attempting  to  raise  objections 
to  it.  The  Court  is  bound  to  discourage  and  dis- 
countenance any  backwardness  in  cases  of  this  de- 
scription ;  and  I  think  I  am  only  following  the  ex- 
ample of  my  predecessor,  when  I  condemn  the 
executor  in  costs. 


1811. 
Matter 
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Anoxecntor       -  *  ,  .  V    ..  r         r 

L7n«nt0inv^:  A  citatiok  was  taken  out  by  the  widow  of  fcichai4 

^■idtw°"  Myddleton,  Esq.,  of  Chirk  Castje,.  against  the  exe:; 

hHvin^afl*?^  cutors  of  her  husband,  to  produce  an  inventory; 

pro^ertVfcr     *^c  «ecutors  otyectcd  to  comply  witli  the  citation. 

which  he  it  ~n  tj,c  «rr0und  that  the  widow  was  not  so  interested 
as  to  entitle  her  to  call  for  an  inventory,  as  by, her 
marriage  settlement  she  liad  500/.  per  annum  set- 
tied,  or  trustees  for  her.  TV  this  it  was  replied, 
that  there  was  a  puvenant  that  there  should  be 
paid  at  several  instalments  money  to  make  up 
5000/.  stock,  or  in  the  event  of  fier  surviving  her 
husband,  so  much  as  would  make  up  the  5000/1 
stock ;  that  nothing  as  yet  had  been  paid  towards 
making  up  his  sum,  consequently,  the  5000/.  stock 
was  due  to  her,  and  she  was  entitled  to  an  in* 
ventory. 

Sir  William  Scott,  for  the  executors. 
This  application . rests  on_two grounds;  first, 
That  an  executor  is  under  a  general  obligation  to 
deliver  an  inventory  without  the  application  of  any 
person.  In  this  suit  is  a  crcditrix,  and  therefore 
has  a  specific  interest. 

As  to  the  first  point,  it  is  true,  the  executor 
engages  to  furnish  an  inventory  when  required  by 
law;  but  he  is  not  considered  as  imperiously  ob- 


Mydjtleton 
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liged  to  deliver  it,  unless  at  the  instance  of  a  per-       1797. 
son  interested;  at  least  it  is  not  the  practice  of  the      nrm. 
Court  ex  officio'  to  call  for  one ;  therefore,  there 
has  been  no  failure  of  duty.    Secondly,  The  parties 
usually  applicants  are  the  next  of  kin,  or  creditors   Ru*mout. 
who  are  immediately  and  directly  interested ;  but 
here  the  party  states  herself  to  be  interested  under 
tf:  marriage  settlement  by  which  money  was  to  be 
paid,  partly  in  the  lifetime  of  the  husband,  and 
partly  after  his  death,  to  trustees  for  her  use ;  thus 
she  is  a  creditrix  only  in  equity;  the  legal  credi- 
tors are  the  trustees ;  the  widow's  interest  is  merely 
equitable,  and  not  to  be  attended  to  in  a  mere 
court  of  law. 

<    Whin  legacies  are  in  trust,  it  is  always  held  that 
the  trustee,  and  not  cestui  qui  trust,  must  sue. 
'    Dr.  Ntcholl  contra. 

-'  The  Court  will  call  for  an  inventory  on  the 
shewing"  of  any  kind  of  interest.  In  Sladen  v. 
Salter,  Prerog.  Mich.  Term  1792,  a  suit  was 
pending  before  the  Lords  of  Appeal  on  a  question 
of  joint  capture;  it  was  not  determined  whether 
Sladen  would  be  entitled  to  claim  any  thing  from 
Salter;  and,  therefore,  it  was  argued  that  he  had 
•no  interest  to  entitle  him  to  call  upon  Salter's  exe- 
cutors for  an  inventory;  but  the  Court  held  that 
where  even  the  party  can  shew  any  kind  of  in- 
terest, it  will  enforce  the  call  for  an  inventory. 
That  this  could  be  no  hardship,  for  the  executor 
was  bound  both  by  the  stat.  of  H.  VIII.,  and  his 
oath,  to  do  it,  though  this  was  not  ordinarily,  and 
to  all  cases  enforced ;  the  Court  held  that  a  pro- 
fable  interest  was  sufficient,  and  said  that  it  knew 
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1797,      of  no  case  where  such  an  interest  had  been  difewn, 
Term.      artd  l^e  application  had  been  refined. 


i 


.  The  wife  has  an  interest  here.;  a  certain  asm 
MYDoumt*  flb(mid  be  raist<i  for  her  use;  now  of  that  nbn^f 

Rusiioutt  has  been  paid;  she  has  an  interest  to  discover  the 
effects;  suppose  ahe: wanted  to:  institute  a  suit  to 
compel  the  trustees  to  recover,  it  would  be  lieee*t 
■ary  to  see  aH  the  assets;  bat  ahe  is  tb*  person 
really  interested,  <far  the  trustees  ace  to  pay  over 
to  her. 

Judgment. 

Sir  W.  Wwiib. 
.  This  is.  a  suit  brought  by  the  widow,  against  the 
surviving  executor  of  her  husband  for  an  inven- 
tory; the  exetutor  has  appeared  under  protest, 
stating  a  settlement*  and  that  pn  2,50(M.  being 
granted  to  Mr.  Myddleton,  500/.  was' assigned  to 
trustees  to  he  set  apart  annually,  paying  interest 
to  bet;  and  if  by  this  payment  at  the  death  of  Mr. 
Myddleton*  it -did  not  amovmt  to  500W-  stock,  hip 
executors  were  three  months  after  his  death  to  pay 
that  £ujn  to  trustees  for  her  use.  It  is  stated  that 
no  Auch  sura  has  been  paid,  so  that  6000/.  is  now 
nk*e  to  her  from  the  estate;  this  js  not  denied,  but 
it  is  contended  that  she  is  not  a  legal,  but  an 
equitable  creditor,  and  that  therefore  she  is  not 
entitled  to  an  inventory, 

I  never  heard  of  this  distinction,  nor  can  I  see 
any  reason  for  it;  the  legal  interest  cannot  be  en- 
forced in  the  Ecclesiastical  Court  more  than  the 
equitable  one. 

The  statute  of  H.  VIII.  requires  all  executors  to 
give  an  inventory ;  this  is  not  required  of  all  exe- 
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cutors  in  practice,  and  the  Court  always  enquires       1797. 
into  the  interest  of  any  party  requiring  one;  but       Term. 


Myddleton 

v. 


when  it  sees  any  kind  of  interest,  it  enforces  that 
which  is  by  law  generally  required. 

I  know  of  only  one  case  in  which  it  could  be  Rumoct. 
refused ;  i  e.  if  a  creditor  had  brought  a  suit  in 
Chancery  for  a  discovery  of  assets  in  such  a  case, 
the  Court  has  said  that  the  party  shall  not  proceed 
in  botH  Courts ;  this  is  not  suggested  here.  I  see 
no  ground  for  the  objection,  and  I  pronounce 
against  the  protest,  with  costs. 
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Ackehixt  v.  Oldham  and  Wiuwaba*  » 


An  Appeal  from  the  Consistory  Court  of  York. 


jane  17.  The  Judges*  delegates  who  sate  under  this  Com- 

mission were 

Mr.  Baron  Thomson, 
Mr.  Justice  Chanbre, 
Mr.  Justice  Bayley, 
Doctor  Arnold, 
Doctor  Adams, 

Doctor  PhILLIMORE, 

and 
Doctor  Edwards. 


A  citation  issued  in  the  Consistorial  Court  of 
Chester,  at  the  suit  of  Lievesley  Oldham  and  John 
Wilbraham,  devisees  and  executors  of  Mary  Done, 
deceased,  against  John  Hawksey  Ackerley,  of  the 
city  of  Bath ;  calling  upon  him  to  take  upon  him* 
self  letters  of  administration,  and  to  exhibit  an  in- 
Tentory  of  the  goods,  chattels,  and  credits  of  bis 
father,   David  Ackerley,    deceased;  and   also  to 
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render  a  true  and  just  account  of  his  administira-*      ifcii. 
tion  of  them ;  he,  the  said  John  Hawksey  Ac*-      Terms 
kerky,  having,  as  was  reported,  intermeddled  in 
and  possessed  himself  of  the  goods,  chattels,  all(* 
credits  of  bis  deceased  father.  0*b*A*. 

Edward   Pate   then    exhibited   his    proxy  for 
Lievesley  Oldham  and  John  Wilbraham,  devisees 
and  executors  named  in  the  last  will  and  testament 
of  Mary  Done,  widow,  deceased,  and  alleged  that 
David  Ackerley,  late  of  the  city  and  diocese  of 
Chester,  gent.,  deceased,  departed  this  life  some 
time  since  intestate,  leaving  behind  him  Frances 
Ackerley,  widow,  his  relict,  and  John  Hawksey 
Ackerley  his  only  natural  and  lawful  child ;  that 
the  said  Frances  Ackerley  departed  this  life  with- 
out taking  upon  her  the  administration  of  the 
goods,  chattels,  and  credits  of  the  said  deceased; 
and  that  the  said  John  Hawksey  Ackerley  had  in- 
termeddled in  and  possessed  himself  of  the  said 
goods,    chattels,    and  credits  of  the  said  David 
Ackerley,  deceased,  and  now  resided  in  the  city 
of  Bath,  within  the  diocese  of  Bath  and  Wells ; 
and  prayed  a  requisition  to  be  directed  to  the 
bishop  of  Bath  and  Wells,  his  vicar  general  or 
surrogate,  to  cite  the  said  John  Hawksey  Ackerley 
to  appear  in  the  Consistory  Court  of  Chester,  on 
Thursday  the  15th  day  of  October,   1807,  then 
and  there  to  take  upon  him  the  letters  of  admini- 
stration of  the  goods,  chattels,  and  credits  of  the 
said    David  Ackerley  deceased,    and  to    exhibit 
a  true  and  perfect  inventory  of  the  same  which 
bad  come  to  his  hands,  possession,  or  knowledge, 

tol.  i.  * 
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and  also  to  render  a  true  and  just  account  of  bis 
administration  of  them. 

The  citation  was  served  by  letters  of  request 
from  the  Chancellor  of  the  diocese  of  Chester  to 
the  bishop  of  Bath  and  Wells,  on  Mr.  Ackerley  at 
Bath. 

Oct.  15,  1807.  Pate  (proctor  for  the  executors 
of  Mary  Done,)  returned  the  citation  in  the  Court 
at  Chester. 

Oct.  22.  Baker  exhibited  a  proxy  for  Mr.  Ac- 
kerley, and  prayed  time  to  shew  cause  till  the  next 
Court. 

Nov.  5.  Baker  prayed  further  time,— and  time 
was  allowed  till  the  next  Court. 

Nov.  12.  Baker  prayed,  and  the  surrogate  de- 
creed a  requisition  to  take  a  declaration  or  affidavit 
of  the  defendant,  returnable  on  the  second  Court 
day. 

Nov.  26.  Baker  alleged  the  requisition  to  have 
been  duly  executed,  but  not  yet  returned  to  hhn; 
and  he  prayed  time  to  prove  the  execution  thereof 
to  the  next  Court,  which  was  granted. 

Dec.  3.  The  defendant  having  been  twice  pub- 
licly called,— Pate  accused  his  contumacy  in  not 
taking  upon  him  the  administration  of  the  goods, 
chattels,  and  credits,  of  David  Ackerley  the  de- 
ceased in  the  cause,  nor  shewing  any  lawful  cause 
to  the  contrary,  and  prayed  that  he  might  be  re- 
ported contumacious ;  and  in  pain  of  his  contempt 
to  be  excommunicated,  which  the  surrogate  de- 
creed accordingly.  Baker  dissenting,  and  it  being 
alleged  that  the  defendant  still  resided  in  the 
diocese  of  Bath  and  Wells ;  the  surrogate  also  tie- 
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creed  a  requisition  to  the  bishop  of  that  diocese,  his  181 1. 
vicar  general  or  surrogate,  to  cause  the  defendant  j££m 
to  be  denounced,  and  declared  excommunicated. 

From  which  decree,  and  the  sentence  of  excom 
munication  issued  in  that  behalf,  in  the  name  of  the     Oldham. 
Rev.  Thomas  Mawdesley,  surrogate  of  the  Rev.  court  of  cue* 
Thomas  Parkinson,  D.  D.  vicar  general,  and  of-  Decs.  ' 
ficial  of  the  lord  bishop  of  Chester. 

From  this  sentence  an  appeal  was  interposed  to 
the  Consistorial  Court  of  York,— where  the  decree     q^^™ 
of  the  Court  of  Chester  was  confirmed.  ^S1?^0!^ 

1809,  July  6. 

Dr.  Swabey  and  Mr.  Heald,for  the  appellant. 

The  citation  issued  without  any  affidavit  to  lead 
it, — on  the  mere  allegation  of  the  parties,  that  they 
are  the  executors  of  a  Mary  Done,  widow ;  but 
what  interest,  if  any,  they  or  their  testatrix  have  in 
the  effects  of  the  intestate,  is  not  set  forth ; — it  will 
be  said  Mr.  Ackerley  has  appeared  by  his  proctor 
absolutely, — and  prayed  time  to  shew  cause  when 
he  might  have  protested  against  the  proceeding,  as 
a  nullity  ; — is,  however,  the  want  of  any  apparent 
interest  in  Messrs.  Oldham  and  Wilbraham,  to  call 
upon  Mr.  Ackerley  to  the  effect  of  the  citation,  the 
only  ground  of  exception  to  the  decree  by  which 
he  has  been  declared  excommunicated?  Certainly 
not ; — for  supposing  him  to  have  intermeddled  in 
the  effects  of  his  deceased  father,  and  that  Mary 
Done  was  in  her  lifetime  a  creditrix  of  his  estate ; 
the  Court  had  no  jurisdiction  to  compel  him  to  take 
out  letters  of  administration. 

He  may  possibly  have  acted  as  an  executor  de 
son  tort,  and  if  so,  have  subjected  himself  to  the 
legal  inconvenience  consequent  on  such  conduct  in 
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stration,  nor  compel  him  to  take  the  sane  upon 
him,  if  otherwise  entitled  to  ask  the  grant  from  the 
Oldham,     ordinary. 

A  next  of  kin  does  not  stand  on  the  same  foot* 
ing  as  an  executor,  who,  by  having  intermeddled 
in  the  effects  of  his  testator  is  held  to  have  accepted 
the  office ;  and  is  thereby  bound  to  proceed  in  his 
functions,  and  may  be  compelled  to  take  probate ; 
and  the  creditors  cannot  release  him  from  this  ob- 
ligation.—An  executor  may  do  many  things  before 
probate;— but  a  next  of  kin  in  the  case  of  intestacy 
by  an  improper  intermeddling,  becomes  only  an 
executor  in  his  own  wrong,— and  is  not  even  catted 
an  administrator,  as  no  man  can  become  one  by 
his  own  act,  nor  unless  by  the  appointment  of  the 
ordinary. 

In  the  present  case,  Mr.  Ackerley  left  a  widow, 
who  in  her  life  was  entitled  to  be  preferred,  and 
the  acts  of  the  son  could  not  supersede  that  title. 

Take  any  other  case,  where  there  may  be  several 
next  of  kin  in  an  equal  degree ; — and  what  would 
be  the  mischief  if  one  of  them  by  his  own  misfeas- 
ance could  acquire  a  preference  over  the  claims  of 
the  others,  and  controal  the  choice  and  discretion 
of  the  ordinary. 

These,  and  other  considerations,  ought  to  have 
occurred  to  the  Judge  of  the  Court  below,  by 
whose  decree  Mr.  Ackerley  with  great  reason  com- 
plains that  he  is  aggrieved,  before  he  proceeded  to 
excommunicate  the  appellant  for  not  taking  upoa 
himself  the  administration  of  the  goods  of  the  d*- 
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that,  he  had  not  before  assigned  him  so  to  do,  and 
therefore  has  visited  him  with  punishment  for  a 
contempt  which  he  has  not  incurred.  Oldhmh 

The  act  is  utterly  unsustainable ;  and  the  re- 
spondent, having  attempted  to  support  it  in  two 
instances,  must  be  liable  to  be  condemned  in  all 
the  costs  of  these  proceedings. 

Dr.  Jenner,  contri. 

The  parties  pretend  an  interest,  and  this  is  suf- 
ficient ground  for  the  citation;  by  having  appeared 
they  admit  the  jurisdiction  ;  and  it  is  too  late  now 
to  stir  the  question  of  right;  besides  in  reason  and 
equity,  it  does  not  appear  why  the  next  of  kin 
should  not  be  liable  as  well  as  the  executor. 


The  Judges  pronounced  for  the  appeal,  and 
dismissed  Mr.  John  Hawksey  Ackerley  from  the 
original  citation  returned  in  the  Consistory  Court 
°f  Chester,  and  from  all  further  observance  of  jus- 
tice in  this  cause ;  but  without  costs. 
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MOSS  v.  BRANDER. 


Moss 

Brand**. 
June  19. 


Judgment. 
Sir  John  Nicholl. 
&rwlmtofde      ^is  case  ai<ises    uP°n    two   wills  °f  Hannah 
pr^andone  Grander,  and  it  has  required  the  full  attention  of 
da" estojto    the  Court.     The  deceased  was  a  femme  coverte. — 
lUhed.  I  have  already  (a)  decided,  that   under  a  power 

given  to  her  in  the  form  of  a  bond,  he  could  make 
a  will ;  and  that  I  am  bound  to  enquire  into  the 
factum  of  the  instruments  propounded. 

On6  of  them  is  propounded  by  Moss,  who  is 
not  an  executor,  but  the  residuary  legatee ;  it  is 
dated  the  25lh  of  August,  1801.— The  other  is 
propounded  by  the  husband,  and  is  dated  the  35th 
of  May,  1806. 

The  former  is  regularly  prepared,  formally  exe- 
cuted, and  attested  by  two  witnesses.  The  drawer 
of  it  (Mr.  Bevan)  has  been  examined ;  and  he 
proves  that  the  instructions  were  given  by  the  de- 
ceased, that  he  prepared  the  will  from  those  in- 
structions, and  delivered  it  to  her.  One  of  the 
subscribing  witnesses  proves  the  execution  ;  and 
the  death,  and  character,  and  handwriting  of  the 
other,  are  also  proved.  So  that  the  factum  of  this 
will  being  established,  it  would  be  entitled  to  pro- 
bate, unless  revoked  by  the  subsequent  will ;  and 
the  true  question  in  this  case  is,  the  factum  of  the 
second  will. 


(a)  Trinity  Term,  1809. 
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This  will  is  not  formally  difLwn  up; — it  is  on  a       ™}\- 
scrap  of  paper  written  on  both  sides;— it  is  attested       Term. 
by  only  one  witness  Mr.  Wilson  who  is  also  the    V^PV*W 
drawer  of  it ; — he  describes  himself  as  a  calico  glazer,          p-8 
and  says,  "He  was  slightly  acquainted  with  the    BaAXDEfc. 
"  deceased  for  about  two  years,  by  occasionally  call- 
ing at  her  husband's  house;   that  on  a  Sunday 
"  afternoon,  about  the  25th  of  May,    1806,  he 
"  called ;  and  after  having  been  there  some  short 
"  time,  the  deceased  asked  him  if  he  would  write 
"  her  will ;  thd  deponent  told  her  he  had  no  ob- 
jection, but  it  was  a  thing  he  had  never  done  for 
"  a  person  in  his  life.    Her  husband  offered  to  go 
"for  some  paper;  the  deceased  said  no,  there  is 
"  a  piece  on  the  table  that  will  do ;  I  havtf  not  a 
"  great  deal  to  say,  for  I  am  very  ill,  and  shall  not 
"  be  able  to  sit  up  long."     That  he  then  wrote  ac- 
cording to  her  order  ;  and  the  paper  being  shewn 
him,  he  says,  "that. he  drew  and  wrote  the  same  by 
"the  dictation  and  desire  of  the  deceased,  and  in 
"  her  presence,  and  in  the  presence  of  her  husband ; 
"  that  he  then  read  it  all  over  to  her,  and  she  said 
"  she  was  very  .well  satisfied  with  it,  and  asked  her 
"  husband  if  he  was  so,  and  he  said  yes.     That 
"  the  deponent  then  asked  the  deceased  if  she 
"  would  sign  it,  and  she  said  yes,  and  set  her  name 
"  thereto.    That  he  thought  there  should  be  a  seal; 
"  she  said,  there  is  one  on  the  table,  I  will  put  it  on 
"  myself, which  she  did,  and  said  she  declared  it  as  her 
"  will,  and  asked  the  deponent  if  it  would  be  pro- 
"  per  for  him  to  sign  it,  and  the  deponent  accord- 
"  ingly  signed  his  name  as  witnessing  the  execu- 
"  tion  thereof." 
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Term,      the  only  proof  offered  in  support  of  the  will ;— *  wiH 


Moss 


exclusively  in  the  favour  of  the  husband;— made  in 
the  presence  of  the  husband,  when  the  deceased  is 
Braxdkr.  stated  to  have  been  very  ill;— and  notwithstanding 
her  marriage,  (being  then  a  widow,)  she  had  re- 
served a  power  of  disposing  of  certain  property, 
and  had  actually  exercised  that  power  in  1801,  in 
favour  of  her  relations* — The  evidence  of  this 
single  witness,  requires  to  be  carefully  considered, 
for  it  is  only  on  the  foil  belief  of  his  testimony 
that  the  will  can  be  established. 

His  account  then  is,  that  he  was  only  slightly 
acquainted  with  the  deceased  by  calling  on  her 
husband;— he  was,  therefore,  the  friend  of  the 
husband  pn-that  he  never  drew  a  will  before  in  his 
life;-~4hat  this  will  was  written  off  at  once  upon 
this  sheet  of  paper,  without  any  draft,  or  previous 
note  or  memorandum ;— 4hat  it  was  immediately 
read  over,— and  immediately  signed. 

Then,  let  us  observe  how  thiscaKco-gfazer  writing 
at  the  dictation  of  this  sick  woman,  who  herself  from 
another  paper  which  has  been  exhibited  appears 
to  have  been  but  an  illiterate  person ;  has  ex- 
pressed this  wiH,— and  how  the  paper  is  written;— 
it  is  in  these  words:— 

"  This  is  the  last  will  and  testament  of  me, 
"  Hannah  Brander,  of  Susannah  Row,  Shore- 
"  ditch,  in  the  county  of  Middlesex,  which  I 
(C  now  make  and  publish  by  virtue  and  in  pur- 
"  suance  of  the  settlement  made  on  my  mar- 
"riage  with  my  present  husband,  Andrew 
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Brander,  in  manner  following:— I  give  fend 
bequeath  the  ram  of  five  hundred  pounds 
of  lawful  money  of  Greet  Britain  to  my 
present  husband,  Andrew  Brander  which 
was  settled  on  me  at  my  marriage  with  him, 
hereby  revoking  all  former  wiHs  by  me  at 
anytime  heretofore  made,  and  do  declare 
this  only  to  be  my  last  will  and  testament. 
In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal,  this  twenty-fifth  day  of 
May,  one  thousand  eight  hundred  and  six; 
HANNAH  BRANDER,  (LS.)  in  the  pre- 
senoe  of  witness, 

["  WILLIAM  WILSON."] 
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Here  then  is  as  perfect  and  as  technical  a  form 

of  words  as  could  possibly  be  used,  not  only  in  the 

formal,  introductory,  and  concluding  parts,  but  in 

thedisposition  itself ;— it  is  written  quite  fair,— there 

w  not  a  single  omission,— erasure,— or  amending,— 

except  in  the  spelling  of  the  word  following.    He 

confirms,  and  more  strongly  ties  himself  down  upon 

interrogatories,  that  it  was  no  copy — He  was  asked 

"father  he  did  not  make  such  will  from  a  copy,  and 

bis  answer  is, "  No,"  and  on  another  interrogatory 

be  says,  "  I  did  not  hear  of  the  will  in  favour  of 

"  her  relations  till  after  her  death."     "  That  he 

"  will  take  upon  himself  to  swear,  having  perused 

fr  the  will  of  1801,  that  he  did  not  take  the  form 

"  of  the  will   from  a  copy  thereof.**      So  that 

l*fe  even  excludes  the  deceased  from  having  any 

c*py  before  her ;  for  if  she  bad,  he  would  have 

Mentioned  it  either  in  bis  examination  in  chief,  or 

**  this  interrogatory.  * 
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1811.  This  would  be  difficult  to  believe  in  itself,  that 

Term.  Persons  of  this  description  should  be  able  uno  con- 
textu  to  draw  up  such  an  instrument  in  such  formal 
and  technical  terms ;  it  is  equally  formal  in  the  in- 
Brander.  troductory,  in  the  dispositive,  and  in  the  concluding 
part. — But  what  renders  it  still  more  difficult  of  be- 
lief is,  that  the  introductory  and  concluding  parts 
are  verbatim  the  same  as  in  the  will  of  1801 ; — and 
yet  the  witness  does  not  pretend  that  that  will  was 
then  produced ;— nor  is  it  likely,  when  the  other 
evidence  comes. to  be  examined,  that  it  could  have 
been  produced. — Indeed,  it  is  pretty  strongly  proved 
in  the  case  that  the  instrument  was  not. in  the  pos- 
session of  the  deceased ;~— but  it  is  also  fully  proved 
that  a  copy  of  it  was  delivered  to  the  husband  by 
his  own  desire,  after  the  deceased's  death ;— e/id  the 
husband  admits  in  bis  answers  that  he  was  not 
informed  of  the  contents  of  this  will  till  frfter  the 
deceased's;  death,  so  that  it  could  not  have  been 
produced  on  the  26th  of  May;— that  so  precise  a 
coincidence  of  wording  should  have  taken  place 
without  being  copied,  and  in  a  paper  not  drawn  by 
a  professional  person,  is  almost  beyond  belief. 

There  is  another  circumstance  of  suspicion*  name- 
ly, that  the  ink  of  the  signature  is  quite  of  a  different 
colour  from  the  body  of  the  will ;— the  whole  name  is 
written  in  a  much  deeper  ink,  and  all  is  equally 
black ; — and  yet  the  witness  says  it  was  signed  by 
the  deceased  immediately  after  the  body  of  the  in- 
strument was  written  by  him.— It  is  also  observable 
that  his  own  name,  which  he  says  was  written  after 
the  deceased's  signature,  is  in  the  same  coloured 
ink  as  the  body  of  the  instrument. 

When  this  name  was  written,— or  how  the  signa- 
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tore  was  obtained, — or  whether  it  is  in  the  de-  *81K  . 

.     .  Trinity 

ceased's  handwriting,  (for  it  is  a  hand  easily  imi-  Term. 


Mots 


tated,) — or  how  it  was  signed, — it  is  not  necessary 

for  the  Court  to  conjecture  ;— but  if  the  case  rested 

here,  I  should  find  great  difficulty  in  giving  credit    Brand**. 

to  this  evidence. 

Though  Mr.  Brander  gave  in  a  second  plea,  yet 
he  has  not  attempted  to  aver  any  circumstance  to 
support  the  act ; — there  is  not  the  testimony  of  a 
Bingle  witness  declaring  that  the  testatrix  intended 
to  benefit  her  husband  by  this  property ; — there  is 
nothing  in  the  shape  of  a  recognition,-*though  she 
lived  near  a  fortnight  afterwards. 

In  answer  to  a  charge  that  he  treated  her  cruelly 
in  order  to  obtain  a  will  from  her,  he  has  produced 
two  witnesses,  who  say  that  they  appeared  to  live 
comfortably  together,  and  that  is  all; — There  is 
nothing  stated  of  particular  affection  and  regard 
towards  her  husband,— or  of  alteration  of  regard 
towards  her  relations. 

He  has  pleaded  the  finding  of  this  paper  after 
the  deceased's  death ;— but  no  evidence  of  that  fact, 
or  even  that  it  was  in  existence  till  long  after  her 
death,  has  been  produced ;— there  is  nothing,  there- 
fore, to  uphold  the  witness  Wilson. 
How  then  stands  the  evidence  on  the  other  side  ? 
Ann  Bull  was  intimate  with  the  deceased  and 
her  opposite  neighbour  for  ten  years ;  she  says, 
"  that  the  deceased  told  her  about  a  twelvemonth 
"before her  deathy  that  her  husband  had  given  her 
"a  bond  oil  feer  marriage  that  she.  should  have 
"SOW.  at  her  own  disposal;  she  often  told  her  she 
"  had  made  her  willy  and  within  two  or  three  days  of 
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181 1.       «  death  told  her  she  would  not  alter  it;  that  about 
7Vrm.      rr&  twelvemonth  before  her  death,  she  brought 
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"  some  papers  to  the  deponent,  and  desired  she 
"  would  take  care  of  them,  and  not  let  Brander  or 
Brahoir.  "  any  other  person  know  that  she  had  them,  and 
"  said  they  were  the  bond,  and  the  leases  of  her 
"  houses,  and  her  will ;  that  soon  after  the  de- 
"  ceased  being  very  indifferent,  the  deponent 
"  wished  her  papers  to  be  removed,  that  the  de- 
"  ceased  brought  a  tin  box,  put  her  papers  into  it, 
"  took  them  away,  and  left  them  as  she  believes 
"  with  Sarah  Leigh  ton.  That  the  deceased  many 
"  times  told  her  that  her  husband  wanted  to  get 
"  possession  of  her  will;  but  that  he  never  should." 

Sarah  Leighton  says, 

"  That  the  deceased  brought  a  tin  box  to  her, 
"  said  her  will  was  in  it,  and  requested  that  she 
"  would  take  care  of  it  for  fear  her  husband  should 
"  get  it;  that  the  deceased  sent  for  the  deponent 
cc  several  times  during  her  last  illness,  but  she  was 
"  at  Walthamstow ;  that  when  she  returned,  she 
"  understood  that  the  deceased  had  sent  her  niece 
"  for  the  tin  box,  and  that  the  deponent's  daughter 
"  bad  delivered  it  to  her/9 

Ann  Pascall,  (the  deceased's  sister,)  deposes, 

"That  on  the  morning  after  the  deceased's 
«  death,  she  told  Andrew  Brander  that  she  had 
"the  deceased's  will,  and  all  her  writings;  and 
"  Brander  said, '  that's  right,  take  care  of  them, 
"  I  only  want  a  copy/  That  a  copy  of  the  de- 
"  ceased's  will  was  made  and  sent  to  Braftder." 

Here  is  a  strong  adherence  to  the  wif  of  18DI  ;— 
an  anxiety  that  the  instrument  should  .not  come 
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within  reach  of  her  husband  ;—it  satisfies  me  also.      i?n* 
that  the  will  of  1801  was  not  produced  to  the      Term! 
husband  and  Wilson  on  the  25th  of  May,  when    ^^^^ 
it  is  pretended  this  last  will  was  made  :— Brander,         ^  * 
desiring  to  hfwe  a  copy  is  a  strong  disavowal  of   Braider. 
the  will  of  May  35  being  then  made,  and  may  ac- 
count for  that  instrument,  when  it  was  afterwards 
produced,  being  in  the  same  technical  form  as  the 
will  of  1801. 
AknBuix,  (the  witness  first  mentioned),  also  says, 
"  That  the  deceased  frequently  told  her  Mr. 
"  Braader  used  her  ill  because  she  would  not  alter 
"  her  will,  and  make  a  will  in  his  favour,  but  that 
"  she  never  would ;  that  he  used  her  ill  one  night 
"  on  the  account  she  would  not  put  her  band  to  a 
"paper  because  he  would  not  let  her  see  what 
"it  was." 

This  would  impose  upon  Brander  the  burthen 

of  proving  very  satisfactorily,  that  a  will  made  in 

his  presence,  and  when   his  wife  was  described 

aa  very  sick,  was  the  free  and  voluntary  act  of  the 

deceased. 

The  witness  goes  on, €€  and  that  on  the  next  day 
rc  after  she  had  so  refused  she  found  the  paper  in  a 
rr  box, — that  it  was  a  will  Brander  had  made  in  hit 
rtr  own  favour,  and  she  had  copied  it  off  and  given 
"  it  to  some  friend,  and  put  over  the  top  of  it  that 
**  it  was  a  forged  will  in  case  it  should  be  brought 
~~  forward  after  her  death/9 

This  account  in  its  different  parts  is  confirmed 
**j  three  other  witnesses;— the  paper  so  copied  by 
*l*e  dtceased  is  before  the  Court,  and  Elizabeth 
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1811.      Pascal,  (a  niece,)  says  it  was  deposited  with  her 
IVrotftf      -,, 
Term.      rather. 

The  instrument  purports  to  be  a  will  of  the  de- 
ceased's, giving  her  leasehold  htuse  and  all  her 
property  to  her  husband,  and  is  dated  in  1803,  but 
not  signed;  at  the  top  there  are  written  these 
words,  €t  this  is  the  copy  of  a  forged  will  in  my 
name" 

This  evidence  on  the  one  hand  renders  it  most 
highly  improbable  that  the  deceased  should  volun- 
tarily have  departed  from  the  will  of  1801,  and 
disposed  of  her  property  in  favour  of  her  husband;— 
and  on  the  other,  must  excite  the  greatest  jealousy 
of  an  instrument  produced  by  the  husband,— and 
supported  by  one  single  witness  in  the  manner  al- 
ready stated* 

Elizabeth  Pascal  says, 

"  That  on  the  Sunday  previous  to  the  deceased's 
"  death,  she  was  sent  for  to  attend  her;  that  on 
"  the  Wednesday  following,  Mr.  and  Mrs.  Ches- 
"  wick  drank  tea  with  Brander ;  that  Brander  came 
<c  down  and  told  the  deponent  that  her  aunt  was 
"  going  to  alter  her  will,  but  that  there  was  a  wit- 
<€  ness  not  come ;  that  a  person  came  soon  after, 
"  but  Brander  took  care  she  should  not  see  him; 
"  that  Brander  came  down  into  the  kitchen,  and 
"  fetched  the  pen,  and  said,  he  is  come,  we  shall 
"  soon  settle  the  business.  That  Mrs.  Cheswick 
"  soon  after  came  down,  and  the  deponent  asked 
"  her  if  her  aunt  had  been  settling  her  wiU ;  she 
"  said  she  had  not.  That  the  deponent  not  feeling 
"  fully  satisfied,  asked  her  aunt  herself;  the  de- 
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"ceased  said,  rNo,  she  had  had  a  paper  brought       **}\ 
"  to  her  to  sign,  but  *he  said,  let  those  that  make'      Term. 
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"wills  sign-  them;1  she  would  sign  no  more  than 
"what  she  had  already  signed,  and  that  should 
"  stand  good/  "     She  made  similar  declarations  on    Brandbb. 
the  following  night. 

That  there  was  some  attempt  to  obtain  a  will  on 
this  Wednesday,  and  that  the  deceased  declined  it/ 
is  confirmed  by  Brander's  own  interrogatory  (a). 

Whether  this  was  a  proper  or  an  improper  at- 
tempt, the  Court  has  it  hot  in  its  power  to  judge,1 
for  Mr.  Brander  has  not  thought  proper  to  explain1 
this  transaction ;  he  has  not  pleaded  it,  though  he  has 
given  in  a  second  allegation  ;  nor  has  he  examined 
Mr.  .Selby,  or  Mr.  and  Mrs.  Cheswrck;  therefore, 
the  appearances  and  presumptions  are  against  htm. 
But  the  transaction  bears  upon  the  case  in  another 
Way;  it  renders  it  highly  improbable  that  this  will 
of  the  25th  of  May,  (only  ten  days  preceding,) 
should  have  been  made  at' all;  for  if  it  had  been 
made,  it  must  have  been  in  some  manner  referred 
to,  and  recognized  by  Mr,  Selby;  and  if  it  had 

(a)  The  interrogatory  was  addressed  to  Ann  Pascal,  and  to 

this  effect: — "Were  you  present  in  the  room  with  the  de- 

<c  ceased  about  two  .days   preceding   her  death,   when  Mr. 

c*  Brander  brought  a  will  to  her  as  articulate,  and  requested 

**  her  to  sign  it,  which  she  refused  ? — Will  you  take  upon 

Ci  yourself  to  swear  that  it  was  Mr.  Brander  himself,  who 

c<  brought  the  said  will  to  the  deceased  ? — Upon  your  oath,  was 

c*  not  that  will  brought  by  Mr.  Selby,  the  attorney  who  pre- 

Ci  pared  it  ? — Will  you  swear  that  the  ministrant  requested  the 

*'  deceased  to  sign  it,  and  that  any  thing  was  said  upon  the 

*'  subject  of  signing  the  same,  either  by  Mr.  Selby  or  the 

«  ministrant." 
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2v2f     tainly  have  been  pleaded,  and  proved; 
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Within  two  day*  afterwards  the  deceased  diet:*-* 
what  it  Brander*  conduct?— The  will  of  the  26th  of 
Biurouu  May  is  not  produced;— Mrs.  Pascal  tells  hfen  she 
has  the  deceased's  will ;— the  will  of  1801,  and  other 
papers.  He  replies, "  that's  right,  take  card  of  them, 
I  only  want  a  copy /'—He  receives  a  copy }— b*  en* 
ters  a  caveat  against  it,— but  does  not  produce  his 
own  will,  or  assert  its  existence ;— the  objection  be 
took  to  the  will  of  1801  being,  that  it  was  not  a 
legal  execution  of  the  power. — In  August  1806,  he 
files  a  bill  in  Chancery  against  Ann  Pascal,  t»  re- 
cover possession  of  the  leases,  and  other  papers 
(dating  to  the  deceased's  houses;  in  that  bill  Ufe 
asserts  that  the  deceased  had  died  intestate,  not 
suggesting  then  that  he  had  in  his  possession  a 
will  which  revoked  all  former  wills.  Am  Pascal, 
in  answer  to  Brander's  bill,  claims  her  right  under 
the  will  of  1801,  and  Brander  has  not  ventured  to 
proceed  with  his  suit.  And  it  is  not  tiH  May  1807, 
that  this  latter  will  first  makes  its  appearance. 

A  caveat  being  entered  against  the  will  of  1801, 
Moss,  the  surviving  executor,  being  in  indigent 
circumstances,  and  having  no  direct  interest  him- 
self, and  being  in  some  doubt  whether  the  will  of 
1801  was  a  good  execution  of  the  power,  does  not 
institute  a  suit ;  and  the  matter  having  rested  quiet 
for  near  a  year,  Brander  produces  the  will  of  May 
1806,  and  takes  administration  with  that  paper  an- 
nexed, in  May  1807. 

In  explanation  of  the  bill  in  Chancery,  in  which 
he  stated  the  deceased  to  have  died  intestate,  Mr. 
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Brander  in  his  plea  alleges,  "  that  he  did  acquaint      1*}\' 
"  his  solicitor,  Mr.  Samuel  Parkinson,  of  the  will       Term. 
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"  propounded  by  Moss,  and  also  informed  him  that 

"  the  deceased  had  made  another  will,  bequeathing 

"  to  him  the  property  she  had  power  to  dispose  of;    Brand**. 

"  but  what  was  become  thereof,  he  did  not  know." 

This  is  an  important  fact ;  for  at  least  it  would 

have  shewn  that  he  averred  the  existence  of  this 

will  shortly  after  his  wife's  death,  and  it  would 

have  taken  off  the  effect  of  his  having  alleged  in 

his  bill  that  she  died  intestate.     Mr.  Parkinson  is 

produced  and  examined  on  this  article  of  the  plea, 

and  on  this  article  only.     Mr.  Parkinson,  in  his. 

deposition  in  chief,  speaks  to  the  filing  of  the  bill, 

and  says,  "  that  in    the  bill    it   was  stated    that 

"Hannah  Brander  was  dead  intestate,  and  that 

€€  Andrew  Brander  was  then  taking  steps  for  ob- 

cc  taining  letters  of  administration  of  her  effects ; 

r<  that   Pascal  ( kept  possession  of  some   writings 

***  under  pretence  of  there  being  a  will,  but  that 

**  his  wife  had  no  power  to  dispose  of  those  leases 

*«  by  will/' 

Not  suggesting,  therefore,    that  such  will  was 
Revoked  by  a  subsisting  will;  but  on  this  part  of 
^.he  plea,  "  that  the  deceased  had  made  another  will 
^'  bequeathing  to  him  the  property  she  had  the 
*^"r  power    to  dispose  of;   but  what   was   become 
^'  thereof  he  did   not  know." — In  this  very  im- 
portant part  of  the  article,  the  very  git  of  it  Mr. 
^Parkinson  knows  not  to  depose.     This  is  rather  a 
strange  way  of  getting  over  it:  the  examiner  ought 
^to  have  required  a  specific  answer  to  that  part  of 
VOL.  i.  t 
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1811.       the  article;  but  coupling  this  with  the  answer  of 
Term.      ^e  witness  to  the  interrogatories,  this  Court  is  at 
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no  loss  what  inference  to  draw  from  it. — He  is 
cross-examined  directly  to  this  feet,  on  the  third 
Bbanpeb.  interrogatory.— He  had  answered  this  interroga- 
tory, but  he  afterwards  has  that  part  of  his  an- 
swer expunged,  and  then  instead  of  further  knows 
not  to  answer,  says,  and  further  declining  to  an- 
swer : — and  in  like  manner  he  declines  answering 
several  other  interrogatories* 

Now,  whether  he  was  or  was  not  bound  to  an- 
swer \he  other  interrogatories  may  depend  upon 
their  contents,  and  it  is  unnecessary  to  examine  into 
that  point;  but  in  his  deposition  in  chief  to  that 
fact  so  pleaded,  and  to  this  interrogatory  directly  ap- 
plying to  the  feet  pleaded,  I  think  he  was  bound 
to  answer. 

The  privilege  of  not  answering  to  facts  com- 
municated to  him  confidentially  by  his  client  is 
not  the  privilege  of  the  attorney  himself,  but  of 
the  client;  and  if  the  client  waves  the  privilege, 

the    attorney    cannot    refuse    to    answer. Here 

Brander  had  pleaded  the  fact;— had  vouched  Park- 
inson, and  had  produced  him  on  this  very  article; 

he  has  sworn  to  speak  the  truth,  and  the  whole 
truth.— This  was  a  waver  of  privilege  as  to  this 
feet;— and  he  being  produced  to  prove  the  fact,  the 
adverse  party  had  a  right  to  cross-examine  to  it. 
Mr.  Parkinson,  however,  having  declined  to  an- 
swer when  he  was  bound  to  answer,  the  Court 
must  infer  that  he  negatives  the  fact ; — it  is  pretty 
much  the  same  as  if  he  bad  expressly  said  that 
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Brander  did  not  communicate  to  him  in  August  i8ii. 
1906  the  existence  or  making  of  this  wiH  of  May  Term. 
18(16. 

If  so,  if  consulting  with  his  attorney  at  this  very 
time  in  August  \8Qo  upon  this  very  subject,  vte. 
his  right  to  the  deceased's  property— that  property 
claimed  under  a  will  of  1901  ;  relying  only  that 
such  will  was  not  executed  in  conformity  with  thft 
power  of  attorney,  and,  therefore,  alleging  that 
the  deceased  died  intestate;  it  is  next  to  incredible 
that  the  deceased  could  have  made  this  will  with 
an  express  clause  of  revocation,  and  in  the  pre- 
sence of  Brander  himself,  atid  that  Brander  should 
never  have  mentioned  such  a  circumstance  or 
transaction  to  Mr.  Parkifisofi. 

At  all  events,  supposing  Parkinson  was  bound 
to  decline  answering,  there  is  then,  no  proof  that 
Grander  did  mention  it;  and  the  case  must  be  con- 
sidered as  one  in  which  there  is  an  absence  of  proof. 
That  Brander  made  any  search  for  the  will  on 
the  death  of  the  deceased, — or  ever  intimated  when 
IMrs.  Pascal  gave  him  a  copy  of  the  win  of  1801 
and  claimed  under  it,  that  the  deceased  had  made 
a  subsequent  will,  there  is  no  proof. 

When  the  will  was  made ; — whether  the  body  of 
it  was  written  before  or  after  the  death  of  Mrs. 
Brander ; — whether  it  fs  or  is  not  of  the  handwriting 
of  the  deceased ;— it  is  not  necessary  for  this  Court 
to  decide:  the  party  setting  up  the  instrument 
roust  furnish  proof  that  it  was  made  by  a  free  and 
capable  testatrix. 

Putting  then  in  one  scale  the  evidence  of  this 
tingle  subscribing  witness,  supported  only  by  two 

t2 
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1811.       witnesses  to  similitude  of  hand  writing ;— in  the  total 
Term.      absence  of  any  testamentary  declarations  or  re- 
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cognitions  of  such  an  act; — and  without  any  cir- 
cumstances shewing  a  probability  that  jhe  should 
Brander.  so  execute  the  power  given  to  her  by  her  marriage 
settlement. — And  putting  into  the  other  scale  the 
inconsistency  between  the  instrument  itself,  and 
the  account  given  by  the  subscribed  witness, — the 
acts, — the  conduct, — and  the  declarations  of  the 
deceased  herself,  contradicting  the  whole,  transac- 
tion,— and  the  acts, — conduct, — and  declarations 
of  Brander  himself,  so  inconsistent  with  the  making 
of  this  instrument.— I  feel  no  difficulty  in  pronounc- 
ing that  be  has  failed  in  proof  of  this  will ;  and  as 
the  transaction  he  has  undertaken  to  prove,  what- 
ever it  was,  passed  within  his  own  knowledge,  he 
having  failed  to  prove  it,  has,  I  think,  rendered 
himself  liable  to  costs. 

I  therefore  pronounce  for  the  will  of  1801,  and 
condemn  Mr.  Brander  in  the  costs  of  this  suit. 


i 
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Watson  v.  Thorp. 


An  Appeal  from  the  Consistory  Court  of  York. 


The  Judges  who  sate   under   this  Commission      Juneii. 
were 

Mr.  Justice  Le  Blanc, 
Mr.  Justice  Chambre, 
Mr.  Baron  Graham, 
Doctor  Arnold, 

Doctor  PlIILLIMORE, 

and 
Doctor  Edwards. 


THIS  was  a  cause  of  office,  originally  brought  by  *gcl^™a"or 
citation,  and  articles  in  the  Consistorial  Court  of  foJ7mmorai 
Durham,   at   the   promotion  of  the  Rev.  Robert  conduct. 
Thorp,   D.  D.    Archdeacon    of   Northumberland, 
against  the  Rev.  George  Watson,  D.  D.  Rector  of 
Rotherham,  in  that  county,  for  the  lawful  correc- 
tion and  reformation  of  his  manners  and  excesses, 
— and  more  especially  for  his  profligate  life  and 
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conversation ;  and  the  crime  of  adultery,  fornica- 
tion, and  incontinency  by  him  committed. 

The  articles,  after  stating  that  the  party  pro- 
ceeded against  had  been  for  thirty  years  a.  priest 
or  minister  in  holy  orders  of  the  Church  of  Eng- 
land,—and  for  ten  years  rector  of  Rothbury ; — 
exhibited  a  copy  of  the  mandate  addressed  by  the 
Bishop  of  Durham  to  the  Rev.  Dr.  Thorp,  Arch- 
deacon of  Northumberland,  for  the  induction  of 
Dr.  Watson  into  the  possession  of  the  Rectory 
and  Parish  Church  of  Rothbury;  and  then  pro- 
ceeded to  state  in  detail  the  several  charges  of  which 
he  was  accused. 

Several  witnesses  were  examined  upon  these  ar- 
ticles, who  fully  proved  them. 

Whereupon  the  Consistory  Court  of  Durham 
pronounced  the  following  sentence : — 

"  That  the  said  Rev.  George  Watson,  clerk, 
doctor  in  divinity,  shall  be  suspended  for  the  space 
of  three  years,  (to  commence  from  the  time  of 
publication  of  such  suspension  for  that  purpose  in 
the  Parish  Church  of  Rothbury  aforesaid,)  from 
all  discharge  and  functions  of  his  clerical  office, 
and  the  execution  thereof  viz.  from  preaching  the 
word  of  God,  administering  the  Sacrament,  and 
celebrating  all  other  duties  and  offices  in  the  sate, 
parish  and  Parish  Church  of  Rothbury,  and  else- 
where, in  the  diocese  of  Durham,  and  from  all 
advantages  and  benefits  of  the  said  rectory  and 
benefice,  and  from  taking  and  receiving  the  tithes^ 
rents,  profits,  and  emoluments  of  the  said  rectory. t 
And  the  said  judge  did  thereby  suspend  the  said 
George  Watson  accordingly,   and  did  condemn 
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him  in  the  costs  of  suit;  which  costs  he  did  also  pro* 
nounce,  decree,  and  declare,  after  taxation  thereof 
by  him,  or  by  some  other  competent  judge  in  that 
behalf,  the  said  George  Watson,  clerk,  doctor  in 
divinity,  shall  be  compelled  by  ecclesiastical  au- 
thority really  and  effectually  to  pay,  or  cause  to 
be  paid,  to  the  said  Rev.  Robert  Thorp,  or  to  his 
proctor;  and  did  order  and  decree,  that  at  the  ex- 
jriration  of  the  said  three  years,  the  said  George 
Watson,  clerk,  doctor  in  divinity,  do  and  shall  ex* 
Mbit  and  bring  into  the  registry  of  this  Court  a 
certificate,  under  the  hands  of  three  clergymen  in 
Jus  vicinity,  of  his  good  behaviour  and  morals 
during  the  said  time  of  his  suspension;  and  that    » 
the  said  certificate  shall  be  exhibited  and  approved 
<fby  the  Court  before  such  suspension  be  taken  off 
or  relaxed;  and  that  the  said  suspension  shall  con- 
tinue in  full  force,  notwithstanding  the  expiration 
efthe  ({foresaid  time  of  three  years,  until  the  afore* 
said  satisfactory  certificate  shall  be  exhibited  and 
approved  of;  and  did  decree  a  sequestration  of  all 
and  singular  the  tithes,  rents,  lands,  tenements, 
profits,  and  emoluments,  of  the  said  rectory ;  and 
did  order  that  the  balance  which  shall  be  remain- 
ing in  the  hands  of  the  said  sequestrator,  during 
the  time  of  the  said  suspension,  shall  be  applied 
and  disposed  of  from  time  to  time,  as  the  Lord 
Bishop  of  Durham,  the  diocesan  of  him,  the  said 
George  Watson,  clerk,  doctor  in  divinity,  by  writ- 
ing, under  his  hand  and  seal,  shall  direct/' 

From  this  sentence  an  appeal  was  interposed  to    Comittory 
the  Consistory  Court  of  York;  which  Court  at-  juiyis,  %*>%, 
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Dr.  Jenner  and  Mr.  Owen,  for  the  appellant, 
took  the  following  grounds  of  objection  to  the 
Thorp,      sentence  of  the  Courts  below  : 

First,  That  there  was  no  proof  that  the  party  pro- 
ceeded against  was  the  incumbent  of  Roiherham. 

Secondly,  That  the  sentence  was  irregular,  and 
such  a  one  as  it  was  not  in  the  power  of  the  Ec- 
clesiastical Court  to  pronounce. 

With,  respect  to  the  first  point,  the  very  form  of 
the  articles  called  for  more  full  proof  than  had 
been  produced.  The  suit  was  brought  against 
*  Dr.  Watson,  in  his  capacity  of  rector  of  the  pariah 
of  Rotherham;  the  first  article  pleaded  this  fact, 
and  without  that  article  the  sentence  of  deprivation 
could  not  have  been  founded.  No  evidence,  how- 
ever, was  produced  upon  it;  not  a  single  witness 
was  examined  from  the  parish  to  prove  it  In  * 
case  of  this  description,  which  was  as  much  a 
criminal  prosecution  as  if  the  defendant  had  been 
indicted  for  bigamy,  the  mere  reputation  of  him 
being  the  incumbent  was  not  sufficient.  If  an  at- 
tempt should  be  made  to  infer  his  incumbency 
from  the  mandate  of  induction,  the  answer  would 
be,  that  the  mandate  was  no  evidence ;  it  was  the 
mere  letter  of  the  bishop  to  the  archdeacon,  au- 
thorising the  induction;  but  there  was  no  proof 
that  he  ever  was  inducted  into  the  living,— that  he 
ever  read  the  thirty-nine  articles,— or  ever  officiated 
as  incumbent,— or  received  any  emolument  as  such. 
In  suits  for  tithes  it  was  necessary  to  prove  the  in- 
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ttitution  as  well  as  the  induction  of  the  incumbent. 
It  was  so  laid  down  in  Buller's  Nisi  Priiis,  and 
Gilbert's  Law  of  Evidence. 

If  resort  should  be  had  to  the  proxy  (a)  given 

(a)  The  proxy  was  as  follows : 

"  Whereas  there  is  now  depending  undetermined  in  judgment, 
before  the  worshipful  Thomas  Bernard,  doctor  of  laws,  vicar 
general  and  official  principal  of  the  honourable  and  right  re- 
verend father  in  God  Shute,  by  divine  providence  lord  bishop 
of  Durham,  lawfully  constituted  a  certain  pretended  cause  of 
the  office  of  the  judge,  voluntarily  promoted  by  the  Rev. 
Robert  Thorp,  clerk,  doctor  in  divinity,  archdeacon  of  the 
archdeaconry  of  Northumberland,  against  the  Rev.  George 
Watson,  clerk,  doctor  in  divinity,  rector  of  the  rectory  and 
parish  church  of  Rothbury,  in  the  county  of  Northumberland 
and  diocese  of  Durham,  touching  and  concerning  his  soul's 
health,  and  the  lawful  correction  and  reformation  of  his  manners 
and  excesses,  and  more  especially  for  his  lewd  and  profligate 
life  and  conversation,  and  the  crime  of  adultery,  fornication, 
and  incontinency. — And  whereas  a  citation  having  issued  under 
seal  of  the  Consistorial  and  Episcopal  Court  of  Durham,  against 
the  said  Rev.  George  Watson,  and  having  been  returned  into 
Court,  an  appearance  was  given  thereto  on  his  behalf. — And 
whereas  certain  articles  or  interrogatories  have  been  brought  in 
and  now  stand  for  admission  in  the  said  Court : 

u  Know  all  men  by  these  presents,  that  J,  Oie  said  Rev. 
George  Watson,  clerk,  doctor  in  divinity,  rector  of  the  rectory 
and  parish  church  of  Rothbury,  in  the  county  of  Northumber- 
land, and  diocese  of  Durham,  party  against  zchom  the  said  pre- 
tended cause  is  promoted  as  aforesaid,  for  divers  good  causes 
and  considerations  me  thereunto  specially  moving,  do  hereby 
nominate,  constitute,  and  appoint  George  Bacon,  notary  public, 
one  of  the  procurators-general  of  the  Consistorial  and  Epis- 
copal Court  of  Durham,  to  be  my  true  and  lawful  proctor,  for 
me  and  in  my  name  to  appear  before  the  worshipful  Thomas 
Bernard,  doctor  of  laws,  vicar-general  and  official  principal  of 
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to  the  proctor  in  this  suit  to  establish  the  fact  of 
incumbency,  the  answer  is  obvious :  in  a  criminal 
suit  the  recital  in  the  proxy  merely  follows  the  de- 
scription of  the  party  in  the  citation ;  and  moreover 
a  negative  issue  has  been  given  to  all  the  articles 
of  the  charge.     The  appointment  of  a  proctor 


the  honourable  and  right  reverend  father  in  God  Shute,  by 
divine  providence,  lord  bishop  of  Durham,  lawfully  constituted, 
his  surrogate,  or  any  other  competent  judge  in  this  behalf,  and 
exhibit  this  my  proxy,  and  pray  and  procure  the  same  to  be  ad- 
mitted; and  by  virtue  thereof,  for  me  and  in  my  name,  if 
counsel  shall  advise,  to  oppose  the  admission  of  the  said  articles 
or  interrogatories ;  and  if  the  same  shall  be  admitted,  to  give  a 
negative  issue  thereto;  to  see  witnesses  produced,  received,  and 
sworn  thereon ;  publication  decreed ;  and  to  give  an  allegation 
or  allegations  in  writing,  produce  witnesses,  and  procure  them 
to  be  received,  sworn,  and  examined  thereon ;  pray  publication, 
and  generally  to  act  and  do  all  and  singular  other  acts,  matters, 
and  things,  needful  and  necessary  to  be  done;  to  conclude  the 
said  cause,  and  have  the  same  assigned  for  a  final  sentence  or 
hearing ;  and  to  attend,  see,  and  hear  a  definitive  sentence,  or 
other  final  decree,  read,  promulged,  and  given  in  the  said  cause, 
with  full  power  to  my  said  proctor  to  substitute  or  appoint  any 
one  or  more  proctor  or  proctors  in  his  stead  and  place,  as  need 
shall  be,  or  occasion  shall  require;  and  whatsoever  my  said 
proctor  hath  already  done,  or  shall  or  may  hereafter  lawfully 
do  or  cause  to  be  done,  in  and  about  the  premises,  I  do  hereby 
promise  to  ratify,  confirm,  and  allow,  for  valid.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  7th  day  of 
March,  in  the  year  of  our  Lord  1807. 


© 


GEORGE  WATSON. 


Signed,  Mated,  and  deliremU  maxthew  THOMPSON, 
(being  int  duly  stamped,)  £  TH0MAS  FOGGON. 
in  the  presence  of  us,         ) 
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quently  made  antecedent  to  a  charge. 

Secondly,  The  sentence  goes  to  exclude  the  ap 
pellant  from  all  ecclesiastical  rents  and  tithes, —     Thorp. 
from  the  office  of  minister, — and  from  holding  any 
benefice  within  the  diocese  of  Durham;— it  suspends 
him.  in  fact  ab  officio  et  beneficio,— and  can  be  con- 
sidered in  no  other  light  than  as  a  temporary  de- 
privation.    Moreover,  from  the  form  of  the  sen- 
tence, it  puts  it  in  the  power  of  three  clergymen  to 
deprive  him  of  his  benefice  for  life.     We  appre- 
liend  this  to  be  beyond  the  power  of  the  Court ;  for 
though  suspension  ab  ingressu  ecclesise  may  be 
jpronounced  by  the  ecclesiastical  judge,  yet  any 
^sentence  of  deprivation  must  be  pronounced  by  the 
Vaishop  in  person;  it  was  so  held  in  the  case  of 
^>&en  v.  Fleming  (a).  Where  a  suit  was  brought  by 
^fche  Churchwardens  in  the  Commissary's  Court  of 
-Hampshire,  against  the  incumbent  of  a  living  for 
^non-residence;   the  inferior  Court  held,  that  he 
lad  not  shewn  sufficient  ground  for  non-residence, 
and  consequently  suspended  him,  and  condemned 
him.  in   costs.     But  this    sentence  was  reversed 
when  carried  by  appeal  to  the  Court  of  Arches. 

In  Powlett  v.  Head  (b),  the  clergyman  was  sus- 
pended ab  officio  et  beneficio ;  but  then  the  sen- 
tence was  pronounced  by  the  bishop  in  person. 

The  present  case  goes  beyond  these ;  the  sus- 
pension is  not  to  terminate  unless  he  shall  produce 

(a)  Arches,  Hilary  Term,  1733-4. 
(ft)  Consistory  of  London,  1738. 
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isf J  •  a  certificate  of  good  behaviour  from  three  clergy- 
Term.  men;  this  is  a  suspension  sine  die,  and  as  such 
illegal  and  a  nullity ;  a  person  is  only  to  be  punished 
eo  modo  quo  offendit,  and  besides  it  amounts  to  a 
suspension  which  can  be  pronounced  by  the  bishop 
alone. 

Dr.  Swabey  and  Mr.  Wether  all  contra. 

There  are  various  ways  of  proving  facts :  they 
may  be  admitted,  or  they  may  appear  on  the  face 
of  the  proceedings,  and  yet  they  may  be  equally 
legal  proofs;  this  is  a  mild  sentence.  In  the  cases 
in  the  time  .of  Queen  Elizabeth,  which  are  sound 
law,  deprivation  is  the  usual  punishment  for  in- 
continency,  as  may  be  seen  in  Lynwood  and  other 
writers. 

A  proxy  does  not  resemble  the  warrant  of  an 
attorney ;  the  proctor  by  the  proxy  is  constituted 
dominus  litis;  he  is  to  join  issue  on  the  whole  suit. 
Quo  nomine  does  he  give  his  proxy  to  the  proctor, 
but  by  his  own  description  ? 

The  mandate  of  induction  is  not  merely  the 
letter  of  the  bishop;  it  is  an  instrument  known  to 
the  law ;  it  is  usually  returned,  (it  must  be  admitted 
erroneously,)  without  a  certificate  of  execution, 
loquitur  sigillum  episcopi ;  the  mandate  proves  the 
institution.  In  Adams  v.  Tubbs  (a)  in  the  Instance 
Court,  which  was  a  penal  proceeding  under  the 
revenue  laws,  the  objection  taken  was,  that  there 
was  no  proof  that  the  seizing  officer  was  qualified; 
but  the  Court  over-ruled  this  on  the  ground  that 
his  proctor  had  so  described  the  prosecution. 


(a)  Admiralty  Reports,  Vol.  Ytl. 


\ 
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\  But  a  more  serious  objection  is  stated  to  arise  on  isii. 
the  sentence  itself.  In  Owen  v.  Fleming,  the  bishop  T^m. 
had  appointed  a  special  Commissary  in  Hampshire, 
and  that  by  a  patent  during  pleasure;  the  objec- 
tions taken  to  the  sentence  of  the  inferior  Court  Thorp. 
were,  that  there  was  no  citation  to  lead  the  mo- 
nition, that  no  articles  were  exhibited,  and  that 
the  suspension  was  sine  die.  The  Court  of  Ap- 
peal held  that  the  judge  had  done  wrong,  on  the 
following  grounds : — 

1st.  That  the  appointment  of  the  judge  was 
wrong. 

2dly.  That,  consequently,  there  was  no  judge. 

3dly.  That  the  answer  was  not  good. 

4th)y.  That  the  sentence  ought  not  to  have  been 
sine  die. 

5thly.  That  the  clergyman,  from  the  nature  of 
the  offence,  ought  only  to  have  been  monished. 

In  short,  there  were  in  that  case  as  many  nullities 
as  could  well  be  crowded  into  a  sentence. 

JPowlett  v.  Head  was  decided  by  bishop  Gibson, 
who,  having  high  notions  of  personal  authority,  al- 
ways sate  in  Court  with  his  chancellor.  No  in- 
ference, therefore,  arises  from  this  circumstance  oc- 
curring in  the  case. 

The  difference  between  suspension  and  depriva- 
tion exists  in  this,  that  the  former  may  be  pro- 
nounced by  the  chancellor  of  tbe  diocese,  the  latter 
by  the  bishop  alone.  All  chancellors  can  suspend  ; 
the  dean  of  the  Arches  can  even  deprive,  but  he 
alone  of  all  ecclesiastical  judges  is  vested  with  this 
power. 

The  suspension  in  triennium  is  definite,  and  so 
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lsii.       far  good.    In  Dickes  ?.  Huddmfard(a),  the  «en- 
^£2;      tence  was  merely  in  the  same  words  as  this. 


-Watson 

.©•  («)  Dickes  v.  Huddesford,  Arches,  June  16,  1794:  it  was  a 

Thobp.       auft  brought  by  the  secretary  of  the  archbishop  of  Canterbury, 
against  the  Iter.  Joha  Huddesford,  vicar  of  Lydd,  in  Kent. 

The  sentence  -vat  as  follows : 

The  judge,  by  his  interlocutory  decree,  pronounced  tkat  tte 
Re?.  John  Hoddesford,  clerk,  the  party  accused  and  complained 
of,  had  given  an  affirmative  issue  to  the  libel  or  articles  gjven  bl 
and  admitted  against  him,  and  that  the  proctor  of  George  Wil- 
liam Dickes,  the  promoter,  had  thereby  fully  proved  his  tatea- 
tion  deduced  therein,  and  he,  therefore,  pronounced  that  the 
said  John  Hoddesford,  vicar  of  the  vicarage  and  parish  ctrarch 
of  Lydd,  in  the  county  of  Kent,  be  suspended  for  the  space  of 
two  years,  to  commence  from  the  time  of  the  publication  of  the 
said  suspension  in  the  parish  church  of  Lydd  aforesaid,  from  all 
discharge  and  functions  of  his  clerical  office,  and  the  execution 
thereof,  viz.  from  preaching  the  word  of  God,  administering  the 
sacrament,  and  celebrating  all  others,  duties  and  offices  Id  Jmt 
said  parish  church  and  parish  of  Lydd  and  elsewhere,  wMfcin 
the  province  of  Canterbury,  and  from  all  profits  and  benefit  of 
the  paid  vicarage  and  benefice,  and  from  taking  and  receiving 
the  fruits,  tythes,  rents,  profits,  salaries,  and  other  ecclesiastical 
does,  rights,  and  emoluments  whatsoever,  belonging  and  apper- 
taining to  the  said  vicarage,  and  did  suspend  the  said  John  Had* 
desford  accordingly ;  and  did  condemn  him  in  the  costs  of  this 
suit ;  and  did  order  and  decree,  that  at  the  expiration  of  the 
said  two  years,  the  said  John  Huddesford  should  exhibit  and 
leave  in  the  registry  of  this  Court  a  certificate  under  the  hands 
of  three  clergymen  in  his  vicinity,  of  his  good  behaviour  and 
morals  during  the  time  of  his  said  suspension,  and  that  the  saM 
certificate  be  exhibited  and  approved  of  by  the  Court,  befova 
such  suspension  be  taken  off  or  relaxed ;  and  that  the  said 
suspension  shall  continue  in  full  force,  notwithstanding  the  ex- 
piration of  the  term  of  two  years,  until  the  said  satisfactory  cer- 
tificate be  exhibited  and  approved  of;  and  did  decree  a  seques- 
tration of  all  and  singular  the  fruits,  tythes,  profits,  and  other 
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The  Court  affirmed  (a)  the  sentence  of  the 
Courts  of  Durham  and  York  on  every  point;  and 
condemned  the  party  appellant  in  costs. 

ecclesiastical  emoluments  of  the  said  vicarage  and  parish  church 
of  Lydd;  to  issue  under  seal  of  this  Court,  to  be  directed  to 
Robert  Cobb,  Esq.  a  parishioner  and  inhabitant  of  the  said 
parish  of  Lydd ;  and  did  nominate  and  appoint  the  Rer.  John 
Goodwin,  clerk,  also  a  parishioner  and  inhabitant  of  the  said 
parish,  to  be  curate  of  the  said  parish,  to  perform  the  divine 
offices  of  the  said  vicarage  and  parish  church,  during  the  sus- 
pension of  the  said  John  Huddesford ;  and  did  direct  the  said 
Robert  Cobb,  the  sequestrator,  to  pay  to  the  said  Rev.  John 
Goodwin,  the  annual  sum  of  80/.  out  of  the  fruits,  tythes,  rents, 
profits,  salaries,  and  other  ecclesiastical  rights,  dues,  and  emolu- 
ments whatsoever,  belonging  and  appertaining  to  the  said  vicar- 
age and  parish  church  of  Lydd,  and  to  bring  into  and  leave  in 
the  registry  of  this  Court  yearly,  and  at  the  end  of  every  year, 
aa  true  and  faithful  account  of  the  fruits,  tythes,  rents,  profits, 
salaries,  and  other  ecclesiastical  rights,  dues,  and  emoluments 
Of  and  belonging  to  the  said  parish,  together  with  the  balance 
"«which  shall  be  remaining  in  his  hands  at  the  end  of  such  year, 
t:o  be  then  and  there  subject  to  such  order  of  his  Grace  the 
-Archbishop  of  Canterbury,  the  diocesan,  of  the  said  Rev.  John 
^Huddesford,  until  the  said  suspension  shall  be  relaxed ;  and 
^ttdered  bond  to  be  given  by  the  said  Robert  Cobb,  Esq.  in  the 
^Naal  sum  of  1000/.  for  the  due  performance  of  the  conditions 
•^>n  which  the  said  sequestration  is  to  be  granted,  before  the 
^aid  sequestration  shall  pass  the  seal.     Bogg  undertook  to  have 
^he  suspension  published  on  Sunday  the  22d  instant,  or  on  Sun- 
day the  39th  instant ;  and  to  certify  the  same  by  the  third  ses- 
sion of  this  present  term,  and  on  taxation  of  costs,  the  same 


1811. 
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(a)  In  this  case,  (i.  e.  Watson  v.  Thorp)  the  Court  was  of  opi- 
nion that  the  admission  of  the  party  was  sufficient  proof  that  ha 
was  rector; — and  that  the  judge  was  competent  to  pronounce 
the  sentence. — But  the  Court  doubted  as  to  the  requiring  the 
certificate;  and  also  as  to  its  being  required  that  the  certificate 
ftbould  be  approved  of  by  the  judge;  considering,  however, 


Watson 

v. 
Thorp. 


tso 


Tm 


4 
*il*.  JLX  aile^auon  was  offered  cor  the  purpose  of  iav- 


The 

:k»<k  wauoHia  

SziDiv .* u~a  aucicuc  the  Court  to  remse  die  depositi—ii  of  W. 

<u*  uiu  ifetoie  R.  Dbwiin^.  a  witness*  wfm  Bad  been  ea 

^uukikc  ua  chief,  Ami  bad  «tsnsdi  ft»  dspm'tuni,  but  had  died 

toc^^Tiw  before  lie  had  wtta  reysacat.  sr  eiiamrned  ow  the 

•  iiuerrugviBCTes  of  lie  afoease  futjt- 


nad  Stod&rt  mgmm*  t&c     ft n  'i i '   ia/ 
tte  czflegarisw,  ergmtd 

That  *  wa»  oo  oVprntioa  tffl  it  was  mi  to;— 
dkot  the  wH^e««  bad  col  ben  repeaifiedt  codk- 
<£n«tly,  tbat  there  ▼«  so  verificasaoc.  of  its 
tests  mpon  oath: — that  the  rak  of  practice 
ftfict  which  excluded  any  depocsikia  which 
■oi  be**t  '*>  recognized  by  the  wiiue»  firoaa 
r*€*i%**L  vy  the  Court. 
Jenifer  <md  Edxard*  eonlri, 
Denied  that  there  was  an  oath  after  the 
lion  ; — the  witness  was  only  repeated  to  his  < 
sitioo,  and  acknowledged  it.  Whatever  security, 
therefore,  was  to  be  derived  from  the  oath,  the 
Court  had  it,  because  the  oath  was  administered 
previous  to  the  examination.  They  cited  a  case 
from  Viner's  Abridgment,  and  another  from  the 
Chancery  Reports,  viz.  Lord  Arundel  v. 


t*Bt  if  tae  certificate  wbea  offered  saoald  be  rejected,  it  i 

be  aa  appealable  act,  it  afiimed  the  sentence  of  tbe  Cowts  bs- 

low  on  tbeK,  as  well  oo  tbe  otaer  point*. 

(a)  SI  deposhio  boo  faerit  coram  jadice  rccogaita  at  i 
dob  falst*— OagbtoB  Oido  Jadifioraai,  tit.  85.  ft.  &  at  J 
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Viner's  Abr.  Vol.  XII.  p.  108.  tit.  Evidence.— Ch.       "li. 
Rep.  90.     10  Car.  1.  Ld.  Arundel  v.  Arundel  jf? 

Judgment.  v^-v-w 

Sir  John  Nicholl.  r 

The  examination  certainly  is  not  eomplete, —  Bulklky, 
bat  under  the  circumstances,  the  Court  may  re- 
ceive something  short  of  the  regular  examination. 
The  examination  in  chief  comes  as  near  to  a  re- 
gular examination  as  it  well  can,  for  the  deposition 
was  read  over,  and  actually  signed.  The  single  de- 
fect on  this  point  is,  that  it  was  not  repeated  to 
him; — and  on  the  other  hand,  he  has  not  been 
cross-examined, — but  this  has  been  prevented  by 
the  act  of  God. 

The  case  from  Viner's  Abridgment,  though  it 
relates  to  the  practice  of  another  court,  is  directly 
in  point.     There  is  likewise  a  case  in  Peere  Wil- 
liams,  Copeland  v.  Stanton  (a),    in  which   Lord 
Chancellor  Parker  admitted  the  depositions  of  a 
witness  under  similar  circumstances.  In  Chancery, 
i*  should  seem  the  deposition  is  considered  as  com- 
i^lete,  when  it  is  read  over  and  signed. 

Upon  the  reason  of  the  thing,  and  the  authorities 
^c^ited,  this  evidence  is  admissible,  if  the  facts  pleaded 
^  n  the  allegation  shall  prove  true  ;  the  deposition, 
^Mwever,  must  be  read  at  the  hearing  of  the  cause, 
^rith  some  deductions,  because  it  is  possible  that  the 
^Crroes-examination  might  have  discredited  the  wit- 
ness.    Subject  to  these  observations,  I  shall  admit 
*he  allegation. 

(«)  Copeland  r.  Stanton,  Peere  Williams,  Vol.  I.  p.  414* 


VOL.  1. 
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jaiy  4.         The  office  of  the  Judge  promoted  by  Newbert 

v.  Goodwin, 


(Brought  by  letters  of  request  from  the  Consistory 
Court  of  Chichester.) 


tattSpST1    THIS  suit  was  promoted  by  Francis  Newbery, 
Senwo°r-     Esq.  an  inhabitant  and  parishioner  of  Heathfield, 
libertytoauer   in  lhe  county  of  Sussex,  against  the  Rev.  Dr. 
part™f  ?hey      Goodwin,  vicar  of  that  parish. 
service.  The  facts  and  circumstances  of  the  case  are  fully 

set  forth  in  the  judgment. 
Judgment. 
Sir  John  Nicholl. 

This  is  a  suit  against  a  clergyman  for  "  irre- 
gularities in  reading  the  Holy  Scriptures, — and  for 
quarrelling,  chiding,  and  brawling  in  the  church/9 
The  usual  proceedings  have  been  had,— and  the 
articles  containing  the  circumstances  of  the  charge 
stand  for  admission. 

The  two  first  articles  plead  the  law  upon  the 
subject,— the  canons  and  the  statute. 

The  law  directs  that  a  clergyman  is  not  to  di- 
minish in  any  respect,  or  to  add  to  the  prescribed 
form  of  worship;— uniformity  in  this  respect,  is  one 
of  the  leading  and  distinguishing  principles  of  the 
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Church  of  England,— nothing  is  left  to  the  discre-       Mil. 
tion  and  fancy  of  the  individual.     If  every  minis-       Tin*? 


Newbult 


ter  were  to  alter,  omit,  or  add  according  to  his  own 
taste,  this  uniformity  would  soon  be  destroyed,  and 
though  the  alteration  might  begin  with  little  things,  Gooj>wurf 
yet  it  would  soon  extend  itself  to  more  important 
changes  in  the  public  worship  of  the  Established 
Church,  and  even  in  the  Scriptures  themselves ;-~ 
the  most  important  passages  might  be  materially 
altered,  under  the  notion  of  giving  a  more  cor- 
rect version,— or  omitted  altogether,  as  unauthorized 
Interpolations. 

The    law    also,    not    merely   the    statute    of 

ISdward   VI.   but  the    general  ecclesiastical  law, 

protects  the  sanctity  of  public  worship,— and  still 

snore  endeavours  to  prevent  every  circumstance 

^which  may  lead  to  the  disturbance  of  persons  en* 

^aged   in   solemn   acts  of  devotion ;— it  prohibits 

^H    quarrelling,    chiding,    and   brawling   in    the 

<burch,  or  church-yard,  and  requires  decent  and 

orderly  behaviour. 

The  third  article  pleads  generally,  that  the  de- 
fendant frequently  leaves  out  portions  of  the  Holy 
Scriptures  appointed  to  be  read, — and  often  ac- 
knowledges that  he  has  so  dpne,*-and  declares  that 
he  will  do  so  again. 

The  fourth  article  pleads  a  specific  instance, — 
vis.  "that  on  the  preceding  Sunday  he  omitted  part 
of  a  verse  in  the  first  lesson/1  and  if  the  fact  had 
happened  simply,  (though  strictly  speaking,  not 
legally  justifiable  to  omit  any  part,)  yet,  probably 
this  suit  would  not  have  been  brought ;— but  the 
article  proceeds  to  state,  that  after  he  had  omitted 

V2 
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1811.       the  terse,  he  looked  round  to  the  pew  of  Francis 

T^J.      Newbery,  and   said,  "  I  have  been  accused  by 

"  some  ill-natured    neighbour,  of   making  altera- 

"  tions  in  the  service ;  I  have  done  so  now,  and 

Goodwin.    «  shall  do  so  again,  whenever  I  think  it  necessary; 

"  therefore  mark." 

This  gives  a  very  different  colour  and  com- 
plexion to  the  act,— the  omission  seems  to  have 
been  made,  not  from  mere  feelings  of  delicacy, 
which,  though  not  a  legal  justification,  would  greatly 
extenuate  the  omission  ;— but  the  omission  seems  to 
have  been  selected,  as  affording  a  favourable  op- 
portunity of  asserting  the  general  right,  and  even 
of  reflecting,  in  the  midst  of  the  service,  upon 
those  who  questioned  the  general  right. 

The  violation,  therefore,  of  the  law,  was  ag- 
gravated by  circumstances  which  render  the  cor- 
rection of  the  offence  necessary  and  proper. 

If  this  article  should  be  proved,  it  will  not  only 
subject  the  party  to  admonition,  but  further,  to  the 
payment  of  costs. 

The  fifth  article  pleads,  that  in  publishing  in  the 
church  a  citation  for  a  faculty  for  appropriating  a 
vault  to  Francis  Newbery,  Esq.  he  declared  as 
follows : — "  It  appears  by  this  paper,  that  Mr.  New- 
€€  bery  is  endeavouring  to  obtain  a  right  to  this 
"  vault,  which  he  has  hitherto  used  only  by  suffer- 
"  auce,  and  thus  provide  a  permanent  place  of  in- 
t€  terment  for  his  family  and  himself.  You  see, 
"  therefore,  that  he  wishes  to  be  buried  amongst 
"you,  though  he  never  attends  the  sacrament, 
"  and  seldom  monies  to  church ;— if  you  have  any 
"  objections  to  this  grant,  you  will  state  them  to 
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the  Bishop's  Court,  which  will  be  held  at  Leftes       *811- 
on  Friday,  the  16th  mst."  7v™. 


Kewbert 

V, 


This  was  not  the  proper  time,  nor  the  proper 
place,   to  explain  to  the  parishioners  what  their 
rights  were,  and  how  they  were  to  proceed  if  they    Goodww. 
thought  fit  to  oppose  this  grant; — much  less  was 
it  a  lawful  or  justifiable  occasion  of  reflecting  upon, 
chiding,    and   reproaching   the   individual  apply- 
ing for  the  faculty,  for  never  attending  the  sacra- 
ment and  seldom  coming  to  church.     It  would  be 
difficult  to  put  any  other  construction  upon  this 
conduct,  than  that  the  opportunity  was  taken  as  a 
mere  pretext  to  give  vent  to  his  malevolence,  and 
for  the  purpose  of  exciting  opposition  to  the  grant; 
—it  amounts  to  illegal  chiding, — to  reprehension 
leading  to  quarrelling,— and  to  an  attempt  to  render 
the  church  a  place  of  public  dispute  and  confusion. 
The  effect  which  such  conduct,  if  not  corrected, 
must  have  upon  the  minds  of  the  congregation  as- 
sembled for  very  different  purposes,  need  not  be 
described. 

The  sixth  article  pleads,  that  a  poor  man  near 
eighty  years  of  age,  on  approaching  the  altar  to 
receive  the  sacrament,  was  addressed  by  the  mini- 
ster in  the  following  words  : — rf  Does  not  your  con- 
science prick  you  ?  how  can  you  think  of  coming 
to  receive  the  sacrament  when  you  are  rich,  and 
have  suffered  your  son  to  go  to  the  parish  for 
relief." 

These  articles  are  certainly  proper  to  be  ad- 
mitted ; — whether  they  can,  or  carnnot  be  proved,  1 
am  not  to  anticipate ;— but  if  they  can,  1  am  of 
opinion  that  the  conduct  of  the  minister  is  illegal, 
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and  will  subject  him  to  censure,  and  to  the  costs  of 
the  proceeding.  He  therefore  will  consider  well 
whether  he  will  act  discreetly  and  adviseably  in 
defending  the  suit. 


(a)  The  Articles  were  admitted  to  proof. 


Nov.  n, 

1811. 


(a)  An  affirmatire  issue  was  given  by  Dr.  Goodwin  to  these 
charges, — whereupon  the  Court  suspended  him  from  the  mini- 
stration of  his  office  for  a  fortnight, — decreed  a  monition  against 
him  to  refrain  in  future  from  offending  in  the  manner  charged  ia 
the  articles, — and  condemned  him  in  costs.    . 
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Smith  v.  Hub  on,  falsely  called  Smith.  July  n. 


A  MARRIAGE  took  place  between  Henry  Smith  ^J^j[agc 
and  Afra  Huson,  on  the  8th  of  December,  1805.      licence  with 

'  the  implied 

On  the   17th  cf  April,  1809,  Henry  Smith  in-  consent  of  the 

1  .  father,  esta- 

stituted  proceedings  to  annul  the  marriage,  on  the  Wished, 
ground  that  his  wife  was  a  minor  at  the  time  it  was 
contracted,  and  had  not  the  consent  of  her  father. 

Mary  Messenger  (the  sister  of  Afra  Smith)  de- 
posed, 

"  That  her  sister  came  to  London  on  the  7th  of 

December,  1805,  and,  on  her  return  to  Croydon,  on 

the  following  day,  she  informed  the  deponent,  that 

she  was,  on  that  day,  married  to  Mr.  Smith.     That 

they  were  married  by  licence,  in  the  parish  of  Saint 

George,  Hanover-square,  and  Mr.  Pearson  and  Miss 

Howse  were  present,  and  she  signed  her  name  in 

the  book  at  the  church  ;  and  that,  at  the  time  of  the 

solemnization  of  the  said  marriage,  the  said  Afra 

Huson  was  a  spinster,  and  a  minor  of  the  age  of 

seventeen  years  and  upwards,  and  under  the  age  of 

twenty-one  years  ;  and  she  believes  such  marriage 

was  had  and  solemnized  without  the  consent  of 

Ralph  Huson,  the  natural  and  lawful  father  of  the 

said  Afra  Huson,  the  minor  aforesaid,  or  of  any 

other  person  having,  by  law,  a  right  to  consent 
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Smith  v.  Huron,  falselj  called  ana 


A  MARRIAGE  took  place  he ^ 
and  Afra  Huson.  on  the  Sth  of JteR 

On  the  17th  cf  April,  ffl  fcr  v 
stitutcd  proceedings  to  ansa? t*-c~  .■ 
ground  that  his  wife  was  a  a#r: 
contracted,  and  had  not  tktv? 

Mary  Messenger  'the a?* 
posed, 

"That  her  sister  ami >f 
December,  1805,  and.  «r* 
the  following  daj,  4r  air 
she  was,  on  that  dtj,«~  * % 
they  were  naarfkJr    - 
George,] 
Howse  wcrj 
the  book stiea 
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1811.       thereto/'     And  in  another  part  of  her  deposition, 

TVtW/ii 

Term.  "'that  during  the  time  the  said  Henry  Smith  was  in 
the  frequent  habit  of  coming  to  the  house  of  Ralph 
Huson,  and  paying  his  addresses,  in  the  way  of 
marriage,  to  the  said  Afra,  Ralph  Huson  used  to 
speak  of  him  as  an  industrious  good  young  man ; 
that  the  deponent  has  frequently  heard  her  said 
father  say,  that  he  would  not  oppose  any  of  his 
daughters'  inclinations  in  point  of  a  husband/' 

Sarah  Howse  deposed, 

"  That  she  was  on  a  visit  at  the  house  of  Ralph 
Huson,  the  father  of  the  ministrant,  in  Oct.  1804; 
and  continued  there  she  thinks  about  a  week  or  a 
fortnight;  that  she  does  not  recollect  that  Henry 
Smith  came  regularly  every  day  to  the  house  of  the 
said  Ralph  Huson,  but  he  capoe  of  an  evening  gome- 
times  ;  that  she  verily  believes  it  was  understood  by 
Mr.  and  Mrs.  Huson,  and  the  family,  that  the  said 
Henry  Smith  came  for  the  express  purpose  of  court* 
ing  the  aforesaid  Afra  Huson  ;  that  Ralph  Huson 
always  received  the  said  Henry  Smith,  when  be  came 
fo  his  house,  as  one  of  the  family ;  and  as  the  re- 
spondent believes,  received  him  as  his  intended  son- 
in-law  ;  that  the  said  Henry  Smith  always  shewed 
very  great  attention  towards  the  aforesaid  Ralph 
Huson  ;  that  she  was  on  a  visit  at  the  house  of  the 
said  Ralph  Huson  in  1805,  and  stayed  there  about 
a  fortnight ;  that  Ralph  Huson  was  then  much  in- 
disposed by  a  stroke  of  the  palsy  ;  that  be  had,  in 
consequence  of  the  said  paralytic  stroke,  lost  the 
use  of  his  right  side,  but  he,  occasionally,  came  down 
stairs  to  his  meals,  and  walked  about  the  house  with 
a  stick ;  that  the  producent  was  frequently  at  the 
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house  of  the  said  Ralph  Huson  during  the  time  that  laii. 
the  respondent  was  there,  and  sometimes  drank  Term. 
ten  with  the  family  ;  and  the  said  Ralph  Huson,  at 
that  time,  spoke  and  behaved  to  the  producent  in  a 
very  kind  and  friendly  manner  ;  and  the  respond-  Huso*, 
ent  verily  believes  that  the  said  Ralph  Huson  well 
knew  and  understood  that  the  producent  came  to 
his  house  for  the  sole  purpose  of  paying  his  ad- 
dresses, in  the  way  of  marriage,  to  his  daughter, 
and  approved  thereof." 

Deborah  Huson,  (the  mother  of  the  party,  pro- 
ceeded against.) 

"  That  Ralph  Huson  died  on  the  84th  of  June, 
1806 — that  he  was  very  kind  and  good  to  his  child- 
ren— and  did  not  sanction  any  persons  coming  to 
the  house  but  those  he  approved  of — that  he  would 
dot  have  permitted  any  young  men  to  visit  his 
daughter,  except  they  came  on  honorable  terms— 
that  he  permitted  Henry  Smith  to  visit  his  daughter 
-Afra,  as  he  considered  that  he  intended  to  roajrry 
ler— that  during  the  time  Henry  Smith  paid  his  ad- 
dresses to 'their  daughter,  Ralph  Huson  used  to  tell 
the  deponent  to  treat  him  with  respect,  and  to  look 
upon  him  as  one  of  the  family,  and  to  make  him 
welcome,  come  to  the  house  when  he  would,  as  he 
was  a  very  industrious  young  man,  and  a  very  good 
young  man,  and  he  considered  him  as  one  of  his 
sons ;  and  often  told  his  son  Henry  that  he  should 
be  glad  to  see  Afra  and  Smith  comfortably  settled ; 
that  it  would  make  him  very  happy ;  that  Mr.  Mar- 
tin, a  master  bricklayer  at  Croyden,  frequently 
came  to  spend  the  evening  with  him,  and  the  depo- 
nent recollects  her  husband  asking  him  if  he  knew 
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1811.       Smith,  to  which  Martin  said,  '  Yes,  be  did  know 
j^     him  very  well,  and  if  he  sent  in  a  load  of  bricks  at 
v>*v*w     night,  he  came  the  next  morning  for  the  money ; 
^U™      that  he  gave  no  longer  credit,  for  he  stood  in  need 
Huson.     of  the  money ;'  that  her  husband  replied,  '  Mr. 
Martin,  my  daughter  Afra  and  his  son  have  taken  a 
great  liking  to  each  other;'  Mr.  Martin  said,  '  Re- 
member,  Mr.  Huson,  there  is  no  money  there ;' 
^  and  Huson  said,  '  If  she  likes  a  chimney-sweeper, 

my  daughter,  I  wont  deprive  her  of  her  happiness; 
he  is  a  very  sober,  industrious  young  man,  attentive 
to  business,  and  might  get  forward  in  life  as  well  as 
those  who  have  more  money  ;'  that  she  thinks,  on 
the  12th  of  February,  1805,  Ralph  Huson  was  seized 
with  a  stroke  of  the  palsy,  which  deprived  him  of 
the  use  of  his  right  side,  and  prevented  him  ever 
after  attending  to  his  business,  as  he  could  not  even 
dress  himself  or  cut  his  victuals  ;  that  his  mental 
capacity  continued  sound  and  good,  except  that,  at 
some  times,  he  would  be  a  little  lost  for  a  few  mi* 
nutes;  that/*  in  the  month  of  April  following,  he 
came  down  stairs,  and  continued  to  come  down 
every  day,  and  took  his  meals  with  the  family  till 
about  the  month*  of  October;  that  the  said  Henry 
Smith  sometimes  dined,  and  very  frequently  drank 
tea  and  supped  with  the  family,  and  frequently 
stayed  there  all  night;  that,  on  such  occasions, 
when  the  said  Ralph  Huson  saw  him  with  his  fami» 
ly,  he  always  shook  hands  with  him,  treated  hin» 
with  great  respect,  was  always  glad  to  see  him,  and 
told  him  to  make  it  his  home  whenever  he  liked; 
and,  let  who  would  be  there,  the  said  Henry  Smith 
always  came  into  the  parlour,  as  one  of  the  family, 
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and  always  behaved  very  kind  to  the  said  Ralph  *sn. 
Huson;  that,  some  time  about  the  latter  end  of  Term. 
September,  or  beginning;  of  October,  1805,  the  said 
Ralph  Hti8on's  health  began  to  decay,  and  he  grew 
weaker ;  and,  from  that  time  to  the  time  of  his  Huso*, 
death,  which  happened  June  24,  1806,  the  depo- 
nent thinks  he  was  never  down  stairs  more  than* 
three  times,  but  was  confined  to  his  bed-room,  and 
the  apothecary  ordered  him  to  be  kept  very  still ; 
that  Henry  Smith  was  always  considered  as  one  of 
the  family ;  and  the  deponent  thinks  he  saw  Ralph 
Huson  two  or  three  times  when  he  was  confined  to 
his  bed-room ;  that,  one  day,  in  a  conversation  with 
his  daughter  Mary,  he  said,  '  Mary,  I  am  not  un- 
happy about  you,  but  Afra's  rather  giddy,  I  am 
rather  uneasy  about  her  ;'  to  which  the  said  Mary 
Huson  replied,  €  Father,  don't  make  yourself  un- 
easy, for  Henry  Smith  and  Afra  either  is  married, 
or  soon  will  be ;'  and  the  said  Ralph  Huson  put  his 
two  hands  together,  and  said,  '  Thank  God !  Mary, 
jou  have  made  me  quite  happy ;'  that  she  first  be- 
came informed  in  July,  1806,  that  Afra  was  married 
to  Mr.  Smith,  and  was  informed  thereof  by  her  said 
daughter ;  that  she  did  not  know  of  the  intended 
marriage  before  it  took  place,  farther  than  that  the 
said  Henry  Smith  paid  his  addresses  to  the  said 
Afra  Huson;  and  that  she  expected  that  it  would 
take  place  when  he  got  into  business  ;  that  she  was 
not  informed  by  any  one  that  it  would  take  place 
when  it  did ;  that  she  does  not  know  that  her  hus- 
band was  acquainted  by  any  person  that  such  mar- 
riage was  proposed  or  intended  at  the  time  it  took 
place,  and  she  does  not  know  whether  he  did  or  did 
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1611.  not  at  any  time  prior  to  the  said  marriage,  declut 
Term.  ^*s  consent  thereto,  but  he  always  expressed  a  VfltJ 
great  wish  for  them  to  be  married,  for  he  wished  b 
see  them  settled  aud  happy ;  that  he  did  not  mak$ 
Huioh.  or  direct  to  he  made,  any  preparations  for  the  mm! 
marriage  ;  that  when  the  said  Afra  came  to  town, 
she  told  the  respondent,  that  she  was  going  up  U 
spend  the  day  with  Miss  Howse, — it  was  MissHowse'i 
birth-day  ;  that  neither  the  respondent,  or  her 
husband,  then  knew  or  believed,  that  such  visit 
a  mere  colourable  pretence,  and  that,  in  reality,  theft 
said  daughter  was  going  to  London  to  be  married ; 
that  neither  she  nor  her  husband  attended  the  wed* 
ding,  because  they  did  not  know  of  it,  neither  wM 
her  husband  able  to  attend  it ;  that  neither  her  ho* 
band,  nor  herself,  did,  during  her  husband's  life* 
time,  ever  mention  to  any  one  that  their  daughter 
Afra  was  married ;  that  neither  her  husband,  or 
herself,  or  any  one  else,  ever  called  her  said  daugh- 
ter Afra  by  the  name  of  Smith  during  her  father's 
life,  to  the  respondent's  knowledge ;  that,  when  she 
was  informed  Mr.  Smith  had  married  her  daughter 
Afra,  she  expressed  her  pleasure  thereat,  and  wished 
her  all  the  happiness  the  world  could  afford  her; 
that  she  approved  thereof/' 
William  Gentry  deposed, 
"  That  Ralph  Huson  frequently  spoke  to  him  on 
the  subject  of  his  family,  and  the  disposal  of  his 
effects,  and  appointed  him  one  of  his  executqn ; 
that  the  deponent  was  in  the  same  habits  of  friend- 
ship with  the  said  Ralph  Huson  during  his  bat  ill- 
ness, which  continued  for  some  months,  as  he  had 
been  for  a  great  many  years ;  that  he  does  not  re- 
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collect  that  the  said  Ralph  Huron  ever  said  or  hint-       i8ii. 
ed  to  him,  that  he  either  knew  or  suspected  that  his       jfe^f 
daughter  Afra  was  courted  by  the  said  Henry  Smith,     v^v<*/ 
or  that  she  received  his  visits,  or  that  she  was  likely       Smith 
to  be  married  to  him  ;  that  the  deponent  has  often      Huso** 
seen  the  said  Henry  Smith  at  the  house  of  Ralph 
Huson,  and  knew  that  he  visited  him  ;  but  the  de- 
ponent does  not  know,  and  has  no  reason  to  believe, 
whether  he  was  received  by  the  said  Ralph  Huson 
as  or  upon  the  footing  of  a  man  likely  to  become 
his  son-in-law,  by  marrying  his  daughter." 

The  same  witness  answered  to  an  interrogatory, 
"  that  he  does  not  know  whether  Henry  Smith  came 
very  often  to  the  house  of  the  said  Ralph  Huson, 
but  he  has  seen  him  of  a  Sunday  afternoon  and 
evening,  when  he  has  been  there  ;  that  it  is  impos- 
sible that  he  can  tell  the  ideas  of  the  father  and  mo- 
ther of  the  visits  of  Mr.  Smith  to  the  family ;  that 
when  he  has  seen  Henry  Smith  there,  he  has  seen 
the  same  attention  paid  to  him  as  to  the  visitors  who 
were  there  at  the  same  time ;  that  the  respondent 
believed  that  he  was  paying  his  addresses  in  the 
way  of  marriage,  to  his  present  wife  ;  but  he  does 
not  know  what  other  people  understood  of  it." 
Stoddart  and  Jenner,  for  Mr.  Smith. 
Swabey  and  Burnaby,  contra. 
Judgment. 
Sir  John  Nicholl. 

This  suit  is  instituted  by  Henry  Smith,  to  have 
his  marriage  with  Afra  Huson  declared  null. 

The  marriage  was  solemnized  by  licence  on  the 
8th  of  December,  1805, — and  the  fact  of  the  mar- 
riage is  admitted  and  proved,— the  birth  and  bap- 
tism of  Afra  Smith  are  sufficiently  established  to 
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181 1 .       have  taken  place  in  the  course  of  November,  1788,—* 
Term.      *°  that  she  was  little  more  than  seventeen  years  of 
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age  at  the  time  of  her  marriage, — her  father  was  liv- 
ing,— and  the  only  question  is,  whether  the  marriage 
Hvio*.  was  had  with  or  without  the  consent  of  her  father  ? — 
for  the  marriage  act  (a)  expressly  declares,  "  that  all 
"  marriages  solemnized  by  licence,  where  either  of 
"  the  parties  {not  being  a  widow  or  a  widower)  shall 
"  be  under  the  age  of  twenty-one  years,  which  shall 
"  be  had  without  the  consent  of  the  father  of  the 
"party  s&  under  age,  if  then  living,  first  had  and 
"  obtained,  shall  be  absolutely  null  and  void." 

The  party  who  prays  the  sentence  of  nullity  must 
prove  the  fact  of  the  marriage  having  been  had 
without  the  consent  of  the  father,— the  presump- 
tion of  law  is  in  favour  of  the  marriage, — semper 
prcesumitur  pro  matrimonio.^-Whete  a  marriage 
has  been  solemnized,  the  law  strongly  presumes 
that  all  the  legal  requisites  have  been  complied 
with. — This  presumption  is  not  less  favorable  where 
there  is  no  particular  disparity  in  the  age  or  situa- 
tion of  the  parties, — where  the  marriage  has  not 
been  hastily  entered  into, — where  there  is  no  ap- 
pearance of  either  of  the  parties  having  been  sur- 
prised or  inveigled  into  the  contract,  and  conse- 
quently where  the  object  and  policy  of  the  statute 
cannot  have  been  violated. 

In  the  present  case  the  man  was  about  twenty- 
two  or  twenty-three  years  of  age,  and  was  shopman 
to  a  grocer  at  Croydon.  The  woman  was  the 
daughter  of  a  plumber  and  glazier  in  the  same 
town.      A  courtship  of   near  a   twelvemonth  is 

(a)  26  Gep.  JI.  c.  93, 
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pfO?ed,-^she  went  to  London  by  appointment  with 
him  to  be  married, — the  licence  was  obtained  by  the 
man  four  days  before  the  marriage :— so  that  there 
waft  no  disparity  of  age  or  condition  between  the 
contracting  parties,  nor  any  haste  in  the  act 

The  favourable  presumption  is  still  further  forti- 
fied, by  this  suit  not  having  been  brought  by  the 
woman  who  was  a  minor,  and  incompetent  to  con- 
tract a  marriage,  but  by  the  husband,  who  was  of 
fall  age, — who  was  fully  competent  to  bind  himself, 
and  who  prevailed  on  this  young  girl,  almost  a  child, 
to  come  to  town  to  be  married  privately, — certainly 
without  the  presence  of  her  father,— probably  with- 
out his  immediate  knowledge  of  the  marriage, — 
under  the  pretext  of  keeping  the  act  secret  from  his 
own  friends,  till  he  had  sufficiently  established  him* 
self  in  business  to  be  independent,— not  only  so, 
but  he  obtains  the  licence  on  his  oath,  as  it  should 
seem,  (for  he  could  not  be  ignorant  that  this  young 
girl  was  a  minor,)  by  wilful  perjury,— for,  instead 
of  obtaining  the  consent  of  her  father,  he  swears 
Chat  she  was  of  age. 

*  The  circumstance  of  his  wishing  to  conceal  the 
^narriage  from  his  own  friends,  coupled  with  the 
infirm  state  of  health  of  the  father,  who  was  then 
become  paralytic,  sufficiently  accounts  for  the  mode 
in  which  the  licence  was  obtained,  without  raising 
'•he  ordinary  inference,  in  any  forcible  degree,  that 
^the  consent  of  the  father  could  not  be  obtained. 

The  husband  then  comes  into  court,  laying  the 

foundation  of  the  case  in  his  own  corrupt  act,  the 

licence  being  obtained  by  perjury,  not  to  conceal 

the  fact  from  the  father  of  the  minor,  but  from  his 
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mi.       own  friends. — The  presumption,  therefore,  in  favour 
j^^     Of  (he  marriage,  and  the  burthen  of  proof  thrown  on 
^v^s     the  party  institutiiigthe  suit  are  unusually  strong1. — 
Smith      Indeed,  I  have  rather  understood,  that  the  Superior 
Horn.     Court  did,  on  orie  occasion,  express  something  of  sur- 
prise that  suits  of  this  description  should  be  allowed  to 
be  instituted  at  the  prayer  of  the  party  who  had  ob- 
tained the  licence, — but  however  revolting  this  jnay 
be  at  first  sight,  yet  upon  consideration  that  the 
act  of  Parliament  makes  the  marriage  void,  not- 
withstanding these  unfavourable  circumstances,— as 
third  parties  may  be  interested  in  the  declaratory 
sentence, — and  as  the  public  also  may  be  concerned 
that  the  state  and  condition  of  the  parties  should  be 
judicially  ascertained, — these  suits  have  been  suffer-' 
ed  to  proceed. — Such  circumstances,  however,  are 
not  ^wholly  immaterial  in  considering  the  force  of 
legal  presumptions,  and  the  weight  of  the  burthen 
of  proof. 

Under  these  considerations,  the  Court  is  to  en- 
quire whether  the  party  has  established,  that  this 
marriage  was  solemnized  without  the  consent  of  the 
father  first  had  and  obtained,— for  that  must  be  es- 
tablished by  the  party  setting  up  the  nullity,— the 
other  party  is  not  bound  to  prove  consent, — consent 
is  presumed  till  the  contrary  is  shewn. 

In  construing  this  statute,  it  has  not  been  held  that 
an  express  and  direct  consent  is  necessary  to  the 
very  fact  of  marriage  at  that  particular  time  and 
place.  The  case  of  Selby  v.  Selby  (a),  sufficiently 
established  that  point,  for  all  that  the  mother  said 

(a)  Consistory  Court  of  London,  1771* 
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waft,  that  her  daughter  asked  her  consent  to  marry      ™}\ 
Selby,— and  she  gave  her  consent,  and  wished  them      Term. 
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happy;— but  it  was  not  pretended  that  she  knew 
when  or  where  they  were  to  be  married— they 
were  not  married  for  a  month  afterwards;— and     Hwioir. 
the  licence  was  obtained  by  the  oath  of  the  man, 
swearing  that  the  woman  was  of  age. 

I  also  understand  that  the  present  Judge  of  the 
Consistory  (and  whatever  falls  from  him  is  of  great 
weight)  confirmed  this  doctrine,  stating  that  con- 
sent to  the  marriage  itself  at  a  particular  time  and 
place  was  not  necessary ;— but  that  a  general  con- 
sent to  the  marriage  was  sufficient. 
The  next  consideration  is,  how  that  general  consent 
must  be  given,— must  it  be  expressly  in  words, — or  is 
it  sufficient  to  be  given  impliedly  by  conduct,— or 
lastly,  where  it  is  strongly  given  by  implied  conduct, 
whether  it  must  not  be  presumed  to  have  been  also 
expressly  given  by  words,  unless  that  presumption  be 
most  decidedly  and  clearly  negatived.     All  that  the 
act  says,  is  that  the  marriage  will  not  be  valid  with- 
out the  consent  first  had  and  obtained ;— but  the 
86rt  of  consent  necessary,  whether  express  or  im- 
plied,— whether  by  direct  words, — or  whether  by 
implied  conduct,— is  left  perfectly  open  so  far  as 
the  terms  of  the  act  go,— and  the  Courts  have  gone 
almost  the  length  of  requiring  proof  of  dissent  where 
the  person  whose  consent  was  necessary  had  any 
knowledge  of  the  courtship. 

In  Stoney  v.  Terry  (a),  the  father  had  encouraged 

(«)  Stoney  v.  Terry,  Consistory  Court  of  London,  1771. 
VOL.  I.  X 
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the  man  to  come  to  the  house,— there  was  no  proof 
of  consent,— the  licence  was  obtained  on  an  eath 
that  the  party  was  of  age,— which  raised  an  infer- 
ence of  want  of  consent  to  the  marriage  itself; — 
but  the  father  was  dead,  and  could  not  negative 
consent ;  and  there  being  no  proof  of  dissent, — the 
marriage  was  held  not  to  be  invalid. 

In  Osborn  v.Goldham  (a),  the  mother  acquiesced, 

(a)  Osborn  v.  Goldham,  Consistory  Court  of  London,  Aug* 
2,  1808.  Arches'  Court  of  Canterbury,  Dec.  12,  1808.  The 
suit  was  instituted  by  the  wife  against  the  husband  in  1807. 
She  was  stated  to  hare  been  born  in  Brydges-street,  on  the  25t)i 
of  February,  1774,  and  to  have  been  baptized  on  the  17th 
of  March  following  : — the  marriage  took  place  in  1795.  The 
following  is  an  extract  from  Sir  William  Wynne's  judgment  in 
the  Court  of  Arches.  "  The  proof  of  her  birth  rests  on  the 
evidence  of  Anne  Owen.  An  entry  in  the  books  of  one  of  the 
lying-in-hospitals  describes  her  mother  to  have  been  delivered 
in  Brydges-street,  of  a  male  child ; — the  midwife  who  had  been 
employed  seven  years  in  the  hospital,  recollects  that  she  did  de- 
liver a  woman  in  Brydges-street,  about  this  time,  of  a  girl ; — it 
is  stated,  that  the  registers  of  the  hospital  are  very  irregularly 
kept ; — this  is  the  only  evidence  of  the  birth  ;— with  respect  to 
the  baptism,  little  can  be  depended  on. 

"  The  marriage  was  in  1795 ;  the  mother  is  said  to  be  the  wife 
of  a  second  husband,  and,  consequently,  that  she  had  no  right 
to  give  her  consent.  It  appears,  however,  that  the  mother's 
second  marriage  could  not  have  been  a  lawful  marriage,  as  the 
banns  were  published  under  a  wrong  name ;  she  was,  therefore, 
unmarried  at  the  time. 

.  "  These  parties  have  been  living  together  thirteen  years,  frees 
the  time  their  marriage  was  first  communicated  to  the  mother ; 
— at  first  hearing  of  the  event,  she  expressed  surprise,  but  not 
dissatisfaction ; — she  died  in  her  daughter's  house  ; — this  must 
be  esteemed  a  complete  acquiescence  on  the  part  of  the  mother. 
"The  statement  then  that  this  marriage  was  had  without  the 
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--after  the  marriage  there  was  no  proof  of  dissent,—       Mi  1. 
the  woman  was  a  minor,  but  the  licence  was  ob-      Ttrm! 
tained  on  oath  of  the  husband  stating  that  she  was 
of  full  age, — consent  was  presumed,  and  the  mar- 
riage held  not  to  be  invalid.  Husoir. 

Where  the  courtship  has  been  known  and  not 
prohibited,— and  a  fortiori,  where  it  has  been  coun- 
tenanced and  encouraged,  the  law  must  and  ought 
to  presume  that  the  party  was  consentient,  and  had 
given  that  sort  of  consent  which  the  law  requires; 
—Such  conduct  is  equivalent  to  saying,  cr  Get  your 
marriage  solemnized  whenever  you  please,  I  have 
no  objection,  I  consent." 

If  more  direct  consent  to  the  fact  were  required, 
and  no  evidence  could  be  obtained  of  the  negative 
from  the  person  whose  consent  was  necessary,  he 
being  dead,  as  in  this  case,  the  Court  would  be  jus- 
tified in  presuming  that  such  a  consent  had  been 

consent  of  the  mother  is  not  proved ; — it  is  not  necessary  that 

the  mother  should  hare  appeared  when  the  affidavit  was  made, 

and  hare  given  her  consent , 

"  The  case  of  Sclby  v.  Selby  in  the  Consistory,  1771,  was  on 
the  same  ground.  A  suit  was  brought  for  a  nullity,  the  mother 
trai  proved  to  have  signified  pleasure  after  the  marriage,  and 
the  marriage  was  confirmed. 

u  In  the  present  case,  the  acquiescence  was  immediately  after 
the  marriage, — it  continued  thirteen  years, — nothing  was  done 
during  that  time.  It  certainly  was  not  the  intent  and  meaning 
*yf  the  act  to  annul  a  marriage  of  this  kind, — the  object  of  it 
-was  to  prevent  minors  from  being  drawn  in  without  the  consent 

of  their  parents ; — the  suit  here  was  not  brought  till  alter  the. 

death  of  the  mother ;  the  evidence  does  not  bring  it  within  the 

met  of  parliament ; — the  proof  is  defective; — and  I  shall  pro* 

nounce  against  the  appeal." 

X2 
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Term.      the  matter  had  been  kept  secret. 
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Let  me  not  be  misunderstood  on  this  part  of  the 
question.  I  do  not  mean  to  lay  down  that  implied, 
Huson.  or  even  express  consent  to  a  matrimonial  connexion- 
may  not  be  retracted,  or  may  not  be  limited ;— ■ a 
parent  may  countenance  and  encourage  a  court- 
ship,— may  give  an  express  consent  to  marriage,— 
or  he  may  limit  his  permission  to  courtship,  by 
stating  that  before  he  gives  his  consent  to  the  mar- 
riage itself,  he  must  further  deliberate ; — that  set- 
tlements must  be  made, — that  other  circumstances 
must  take  place  before  he  gives  his  final  consent; — 
but  if  courtship  allowed,  and  encouraged  without 
retractation,  and  without  limitation  and  restriction, 
implies  a  consent  to  the  matrimonial  connection,  in 
such  circumstances  it  will  not  be  a  marriage  with- 
out consent  first  had  and  obtained, — and  this  is  the 
point  which  must  be  kept  steadily  in  sight,  as  ne- 
cessary to  be  proved. 

If  these  principles  are  correct,  the  evidence  in 
this  case  leaves  me  little  difficulty  in  deciding  it. 

The  father  died  in  June  1806,  six  months  after 
the  marriage,— his  direct  evidence,  therefore,  can- 
not be  obtained ; — but  there  is  no  direct  proof  of 
want  of  consent.  The  mother,— brother, — sister, 
and  the  sister's  husband,  and  several  others,  have 
been  examined,— they  all  prove  that  the  man  visited 
openly  in  the  family,  and  was  received  by  them  as 
the  acknowledged  and  accepted  lover  of  the  woman, 
—that  be  spent  the  evenings  with  them,  particu- 
larly oil  the  Sundays.    He  has  pleaded  that  his 
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meetings  with  her  were  secret/~*that  he  was  not      i8ii. 
received  at  the  house  as  her  lover,  but  that  he  only  ,    j%$! 
went  there  clandestinely ;— these  facts  are  totally 
unsustained  by  proof,— that  his  visits  were  coun- 
teofeiced  and  encouraged,   is  proved  by  his  own      Huson. 
witnesses, — by  Sarah  Howse,  to  the  fullest  extent, 
—and  even  Mr.  Gentry  says  that  he  often   saw 
Smith  there  on  the  Sunday. 

R  has  been  said  that  another  person,  Mr.  Shove, 
was  received  as  a  favoured  lover  at  the  house  after 
the  summer  of  1804;— but  this  is  sufficiently  nega- 
tived  There  is  some  doubt  upon  the  evidence  whe- 
ther he  ever  paid  his  addresses  to  her  at  all,  but  if 
he  did,  he  had  been  rejected,  and  was  not  received 
by  her  in  the  light  of  a  lover. — With  respect  to 
Mrs.  Huson's  declarations,  on  Shove's  marriage,— 
the  account  of  it  is  so  blind, — and  it  is  given  by  two 
persons  who  say  they  accidentally  overheard  the  con- 
versation, and  not  by  the  persons  with  whom  the  con'' 
versation  was  held,  that  it  is  impossible  to  rely  upon 
it,  or  safety  to  draw  any  inference  from  it; — the 
mother  herself  positively  denies  it. — Even  admitting 
that  the  declarations  were  made  by  her,  it  is  impos- 
sible that  they  could  have  been  serious  or  sincere, 
as  at  the  time  she  is  stated  to  have  made  them  she 
▼ery  well  knew  that  her  daughter  was  married  to 
Smith.  Her  evidence  on  the  other  hand  is  strong  to 
shew  that  Smith  paid  his  addresses  to  her  daughter, 
and  that  he  was  received  by  h$r  husband  and  her- 
self as  one  of  the  family  ;  her  words  are,  "  that  her 
€(  husband  and  herself  approved  of  Henry  Smith 
"  paying  his  addresses  to  their  daughter,  and  ex- 
<€  peeled  that  he  would  marry  her"     In  other 
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parts  of  her  deposition  she  says,  "  that  her  husband 
"  used  to  treat  him  with  respect, — to  look  upon 
"  him  as  one  of  the  family, — to  make  him  welcome 
"  to  the  house,  come  when  he  would,  as  he  was  a 
"  very  industrious  young  man,  and  that  he  often 
"  told  his  son  Henry,  that  he  should  be  glad  to  see 
"  Afra  and  Smith  comfortably  settled,  and  that  it 
"  would  make  him  very  happy,  that  she  recollects 
"  bis  saying  to  a  person  of  the  name  of  Martin, 
"  Mr.  Martin,  my  daughter  Afra  and  Henry  Smith 
"have  taken  a  great  fancy  to  each  other.  Martin 
"  replied,  remember,  Mr.  Huson,  there  is  no  rponey 
"  there.  He  answered,  if  she  likes  a  chimney 
"  sweeper,  I  wont  deprive  her  of  her  happiness  ;— 
"  he  is  a  very  sober  industrious  young  man,  attea- 
"  tive  to  business,  and  would  get  forward  in  life  as, 
t€  well  as  those  who  have  more  money." 

The  father  had  a  paralytic  stroke  in  1805,  but  he 
continued  to  treat  Smith  with  the  same  kindness ; 
her  mother  mentions  a  conversation  between  the 
father  and  his  eldest  daughter ;  not  long  before 
his  death  he  said,  •"  Mary,  I  am  not  unhappy 
"  about  you,  but  Afra  is  rather  giddy,  I  am  rather 
"  uneasy  about  her ;  to  which  she  replied,  father, 
"  dont  make  yourself  uneasy,  for  Henry  Smith  and 
"  Afra  either  are  married,  or  soon  will  be ;  and  her 
"  father  put  his  hands  together  and  said,  thank 
"  God,  Mary,  you  have  made  me  quite  happy/' 

The  daughter,  Mrs.  Messenger,  confirms  this 
declaration. 

Now,  though  it  may  be  inferred  from  hence  that 
the  father  did  not  know  that  the  marriage  had 
taken  place,  yet  it  strongly  implies  his  approbation 
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©f  it.  and  that  his  approbation  had  never  been       18U. 
withdrawn.     And  where  there  was  previous  know-      Term! 
ledge  and  approbation  of  the  courtship,  and  no  ap- 
pearance of  retractation,  consent  to  the  marriage 
is  to  be  presumed.     The  father  had  become  para-     Uu*on. 
lytic,  which  usually  affects  the  memory  ;  it  is  not 
impossible  that  he  may  have  signified  his  assent  to 
the  marriage,  and  may  even  have  known  of  its 
having  taken  place,  and  yet  have  forgotten  these 
circumstances, — this  is  not  impossible; — but  I  go 
no  further:— perhaps  the  probability  is  the  other 
way ; — but  the  legal  presumption  is  that  Smith  did 
obtain  the  father's  consent,  as  far  as  the  law  re- 
quires,— and  there  is  no  proof  of  dissent, — nor  any 
clear  proof  of  the  want  of  consent,— as  if  it  had 
been  shewn  that  the  parent  was  wholly  ignorant  of 
the  courtship,  as  in  the  cases  of  Balfour  v.  Carpenter 
(a)  and  Jeffries  v.  Foster  (b). 

Mrs.  Messenger,  the  sister  of  the  wife,  has  been 
examined,  and  fully  confirms  her  mother's  account 
Mr.  Huson  also,  the  brother,  deposes, 
That  "  in  the  frequent  conversations  he  had 
"  with  his  father  and  mother,  they  fully  expected 
"  such  marriage  to  take  place  ; — that  while  Henry 
"  Smith  was  paying  his  addresses  to  his  sister,  he 
"  has  often  heard  his  father  say  that  he  thought 
"  Mr.  Smith  was  a  good  and  industrious  young 
"  man,  and  that  by  his  care  and  industry  he  had 
"  no  doubt  but  that  he  would  be  as  well  off  in 
the  world  as  others,   and  would  make  Afra  a 
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(a)  Balfour  v.  Carpenter,  Arches'  Court  of  Canterbury, 
Michaelmas  Term  1810.    See  p.  204. 
*  (*)  Jeffiric$  r.  Fo$ter,  Consistory  Court  of  London,  T,  T.  1 91 1. 
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1811*  "  good  husband,  and  that  he  bad  rather  she  should 
I*"**  "  have  Mr.  Smith  than  a  man  who  was  richer,  on 
"  account  of  his  care  and  attention." 


kiTH  Surely  this  is  consent,  if  it  is  not  afterwards 

bio*,      retracted  ? 

The  visiting  and  reception  of  Mr.  Smith  in  the 
family  is  further  confirmed  by  several  other  wit- 
nesses ;  and  although  the  particular  declarations  to 
which  I  have  alluded  come  from  witnesses  who 
may  be  biassed  from  their  connection  with  Mr. 
Smith,  yet  I  see  no  sufficient  grounds  to  disbelieve 
their  testimony ;— that,  however,  which  confirms 
them  most  strongly  is  the  evidentia  ret.  Smith  ad- 
mits that  he  courted  her, — he  admits  that  he  pre- 
vailed upon  her  to  marry  him, — why  should  he 
keep  bis  attachment  secret  from  the  family  ?  or 
why  should  they  withhold  their  consent,  since  from 
his  age,  character,  and  situation,  the  match  was 
not  an  improper  one ;  and  if  the  conduct  and  cha- 
racter of  the  young  woman  are  to  be  judged  of 
from  the  letters  which  are  before  the  Court,  she 
was  well  worthy  of  his  choice,  and  has  deserved 
better  treatment  at  his  hands  than  she  has  ex- 
perienced. 

The  conduct  of  the  father,  and  his  declarations 
respecting  this  marriage,  are  sufficiently  estab- 
lished,—the  presumption  of  law  is  so  far  from 
being  repelled,  that  it  is  most  strongly  confirmed 
by  them.  So  far  from  its  being  proved  to  have 
been  a  marriage  without  the  father's  consent, 
there  is  every  reason  to  conclude  that  he  was  fully 
consenting  to  it,  either  expressly  on  an  application 
made  by  Mr.  Smith,  or  impliedly  by  his  conduct  in 
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such  a  manner  that  the  law  will  construe  and  pre-  18H. 

sume,  (and  this  is  all  the  Court  has  to  decide,)  that  jv^ 

the  marriage  was  not  had  without  consent.  v^*v*w 

Upon  the  whole,  I  must  pronounce   that  Mr,  Si"*h 

Smith  has  failed  to  prove  his  libel, — and  that  the  Huioir. 
vrife  is  entitled  to  be  dismissed  from  all  further  ob- 
servance of  justice. 
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Smith  v.  Htjson. 


An  Appeal  from  the  Peculiars9  Court  of  Canterbury. 


jane  14, 25,         The  Judges'  Delegates  who  sate  under  this  Com- 
and  jniy  6.      mjggion  0f  Appeal  were 

Mr.  Baron  Wood, 
Mr.  Justice  Bayley, 
Doctor  Arnold, 
Doctor  Adams, 
Doctor  Daubeny, 
Doctor  Edwards. 

and 
Doctor  Dodson. 


The  marriage 
of  a  minor  by 
licet  ce  with 
the  implied 
consent  of  the 
father,  esta- 
bltahed. 


\ 


Mr.  Leach,  Dr.  Swabey,  Dr.  Burnaby,  and  Mr. 
Yorke,  in  support  of  the  marriage. 

The  presumptions  are  always  in  favour  of  mar- 
riage;—in  the  present  case,  every  circumstance  is 
unfavourable  to  the  party  endeavouring  to  set 
aside  the  marriage,— there  is  no  disparity  in  the 
age  or  situation  of  the  parties, — the  licence  was 
obtained  upon  the  oath  of  the  husband,  which  was 
wilfully  false  in  two  points,— of  this  perjury  he 
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comes  to  take  advantage, — the  suit  moreover  is  not       isil. 

Trinity 
brought  by  the  party  whose  consent  is  required, —       Term. 

and  it  is  not  brought  till  after  the  death  of  that 
party.  All  the  act  enjoins  is,  that  the  marriage 
should  not  be  clandestine,  and  therefore  that  it  Huso*, 
should  be  with  the  approbation  of  the  parents,— a 
general  approbation  therefore  is  held  to  be  suffi* 
cient,  even  though  the  father  should  be  ignorant  of 
the  time  and  place  of  the  marriage ; — the  Court 
then  is  to  see  whether  it  has  proof  that  consent 
was  not  given, — circumstances  are  the  constant  in- 
terpreters of  this  act,  it  decidedly  is  not  necessary 
that  consent  should  be  given  at  the  particular  time 
and  place  of  the  marriage ; — but  a  general  consent 
is  necessary ; — we  admit  also,  that  it  must  be  pre- 
vious consent,  but  we  contend  that  if  given  long 
before,  it  is  sufficient,  provided  it  has  not  been  re* 
tracted.  Consent  may  be  expressed  directly,— 
or  like  any  other  fact,  it  may  be  proved  by  in- 
direct evidence,  such  as  that  of  the  father's  know- 
ing of  the  addresses  paid  to  his  daughter,  and 
approving  of  them. 

In  the  earlier  cases,  the  courts  have  gone  almost 
so  far  as  to  require  proof  of  the  dissent,  where  the 
father  has  been  dead ; — and  where  he  has  been  liv- 
ing, they  have  held  all  evidence  of  dissent  insuffi- 
cient in  cases  where  the  father  has  not  been  pro- 
duced and  examined  as  a  witness. 

In  Heslop  v.  Haddon  (a),  the  Court,  after  publica- 
tion, allowed  an  allegation  to  be  given  in,  and  affi- 
davits to  be  exhibited,  shewing  the  consent  of  the 
mother. 

(«)  Heslop  t.  Haddon,  1788. 
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1811.  In  Stoney  v.  Terry  (a),  the  father  was  dead,  but  it 

Term!     was  s^ewn  ^at  ^e  ^a^  encouraged  the  suitor,-— and 
v^v*^     the  Court  held  that  there  was  no  evidence  to  shew 
Smith       that  consent  was  wanting. 
Husok.  In  Selby  v.  Selby  (6),  the  mother  was  examined. 

In  Hodgkinson  v.  WiUcie  (c),  it  was  held  that 
consent  once  given  will  continue. 

From  the  strong  circumstances  of  this  case,  the 
Court  will  presume  consent—the  suit  wasnotbrought 
till  the  death  of  the  father.— The  mother,  brother, 
sisters,  and  sister's  husband,  all  prove  the  footing  on 
which  Mr.  Smith  was  received  in  the  family  ante* 
rior  to  the  marriage, — and  there  is  nothing  to  shew 
that  the  father  would  not  have  approved  of  the. 
marriage  at  any  time. 

The  appellant  calls  upon  the  Court  to  release  him 
from  a  most  important  contract, — he  must  shew  a 
clear  title,— this  he  has  failed  in  doing, — he  has 
disproved  his  own  case,  and  the  Court  must  pro- 
nounce in  favour  of  the  marriage. 

Mr.  Fonblanque,  Dr.  Stoddart,  Dr.  Jenner,  Mr. 
Holroyd,  and  Mr.  Brougham,  contra. 

The  Court  is  called  upon  to  consider  the  con- 
struction of  a  statute,  and  not  the  character  of  the 
appellant.  Consent  to  addresses  cannot  be  held  to 
be  consent  to  marriage, — addresses  are  frequently 
broken  off  upon  pecuniary  considerations,  to  which 
it  may  be  the  duty  of  a  parent  to  attend.— Besides, 
what  is  the  sort  of  marriage  to  which  the  Court  is 
called  upon  to  presume  that  the  father  had  coiv- 

(a)  Stoney  t.  Terry,  Consistory  Court  of  London,  1771. 

(b)  Selby  t.  Selby,  Consistory  Court  of  London,  1771. 

(e)  BodgUnam  t.  WiUne,  Consistory  Court  of  London,  1796V 
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sented  in  the  present  instance?  that  his  daughter       I8ii. 
-was  to  retain  her  maiden  name,  and  being  placed      Term. 
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in  a  situation  in  which  she  might  have  a  child,  she 
was  nevertheless  to  pass  as  a  spinster. 

This  is  the  first  case  of  this  description,  which  Huso* 
has  been  brought  before  this  Court;  the  man 
might  have  denied  the  marriage  in  an  action  for 
goods  sold  and  delivered ;  and  the  child  might  be 
put  to  prove  his  legitimacy ; — with  respect  to  the 
facts, — it  is  clear  there  was  no  consent  or  know- 
ledge on  the  part  of  the  father. 
Mr.  Justice  Bailey. 

I  take  the  fact  at  issue  between  you  to  be,  that 
they  admit  that  there  was  no  knowledge  of  the 
marriage  or  consent  at  the  time;  but  they  contend 
that  there  was  that  conduct  which  amounted  to  a 
previous  consent. 
Argument  resumed. 

We  apprehend  that  the  facts  proved  completely 
negative  any  antecedent  consent, — reliance  has 
been  placed  on  the  addresses  being  known  to  the 
father  ;  but  by  law,  a  child  is  rendered  incapable  of 
contracting  a  marriage,  except  with  the  consent  pre- 
scribed in  the  statute.  The  father  would  act  con- 
trary to  his  duty  if  he  consented  to  marriage 
when  he  consented  to  addresses  ; — in  the  latter  in- 
stance, it  was  his  duty  to  interpose  all  vigilance 
that  his  confidence  should  not  be  abused,— to  see 
that  the  visits,  though  permitted,  were  not  abused; 
—it  is  not  till  his  daughter's  affections  are  engagedm 
that  he  can  stipulate  for  a  provision  for  her, — it  is 
then  that  firmness  is  required  from  the  father,— if  a 
man  can  say  to  him,  because  I  have  had  your  con- 
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1811.  sent  to  my  addresses,  therefore  I  have  your  consent 
Term.  to  mY  marriage,  and  accordingly  I  have  married 
your  daughter,  I  have  anticipated  any  stipulation! 
you  might  have  to  make  for  a  provision  for  her,  il 
Huson.  it  were  lawful  to  consider  addresses  in  this  light,  it 
would  be  at  once  to  repeal  the  marriage  act, 
and  to  throw  open  again  the  Fleet  and  Marshalsea. 
How  could  a  father,  under  such  doctrine,  admit 
any  man  to  pay  his  addresses  to  his  daughter  ? 

No  case  has  been  cited  in  point ;  if  there  have 
been  any,  they  have  not  been  appealed ; — it  is  of 
great  importance  to  the  public,  on  account  of  the 
principle  on  which  the  decision  must  rest,— because 
it  will  be  to  guide  future  cases,  and  if  it  shall  be 
established  to  the  extent  contended  for,  it  must  in- 
troduce great  uncertainty  and  confusion  into  the 
law ; — the  object  of  the  act  is  to  obviate  the  mis- 
chiefs resulting  from  clandestine  marriages, — it  is 
not  to  be  construed  strictly  as  a  penal,  but  from  its 
fair  import  as  a  remedial  act. 

In  Horner  v.  Liddiard  (a),  though  the  words  of 

(«)  Consistory  Court  of  London,  Easter  Term,  1709.  «  First, 
The  marriage  of  minors  is  to  be  had  with  the  consent  of  the 
father.  Of  what  father?  I  take  it  clearly  to  mean  of  the 
legitimate  father,  and  him  only ;  for  it  follows,  scccmdfy,  the 
consent  of  a  guardian  lawfully  appointed.  Bat  how  appointed? 
I  pronounce  by  the  father  under  the  act  of  parliament  which 
gites  him  the  power ;  for  there  are  only  two  modes  of  appoint- 
ment known  to  the  laws  of  this  country;  by  the  lather  under 
the  statute,  and  by  the  Lord  Chancellor.  How  the  guardian 
appointed  by  the  Court  of  Chancery  is  not  introduced  till  a 
liter  stage,  where  he  is  particularly  described ;  consequently, 
the  guardian  here  spoken  of,  must  be  the  guardian  appointed  by 
the  tether;  and  the  lather  who  is  mantieued,  unit  be  he  who 
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the  act  extended  to  the  father  and  mother  gene* 
*ally>  yet  the  meaning  was  confined  to  those  who 
were  so  considered  in  law. 

Priestley  v.  Hughes  (a)  was  on  the  same  prin- 
ciple;—that  Courts  should  leave  as  little  uncer- 
tainty in  the  law  as  possible,— there  are  cases  which 
shew  how  courts  of  common  law  hare  held  the  mar* 
riage  act  to  be  construed. 

In  the  King  v.  Preston  (6),  Lord  Mansfield  took 
the  distinction  between  acts  made  against  one  party 
and  acts  made  against  both,  he  understood  it  as  an 
act  not  giving  the  rights  of  marriage  to  either 
party,  unless  all  should  be  done  which  the  act  re- 
quires ; — as  an  act  to  preserve  the  rights  of  parents, 
—consent  is  rendered  indispensable,  which  shall  be 
previous. 

It  is  not  stated  by  witnesses  in  this  case,  that 
consent  was  prior  to  marriage,  and  the  circum- 
stances in  proof  shew  that  it  must  have  been  sub- 
sequent ; — it  is  not  contended  that  it  is  necessary  to 
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can  appoint  a  guardian  :  but  it  is  admitted  that  that  power  be- 
longs only  to  the  lawful  father.  The  father,  therefore,  spoken 
of  must  be  that  father,  and  that  father  only.  In  the  third  place, 
the  consent  of  the  mother.  If  the  natural  mother  is  to  be  un- 
derstood, she  would  have  more  authority  than  a  legal  mother, 
because  the  right  of  giving  consent  does  not  devolve  upon  the 
legal  mother  till  in  the  third  instance,  viz*  in  case  of  a  defect  of 
appointment  of  a  guardian  by  the  father.  But  the  natural 
mother  would  be  entitled  to  give  a  valid  consent  in  the  second 
instance,  as  the  natural  father  can  appoint  no  guardian."  See 
the  judgment  of  Sir  W.  Scott,  in  Dr.  Croke's  report  of  the  case 
of  Horner  v.  Liddiard,  p.  ISO. 

(a)  11  East,  1. 

(6)  Burrows  486.    1  Blackstone,  193. 
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isrt.       prove  consent  by  a  party  present  and  bearing  that 
j£Z      consent  given,  for  all  the  persons  present  migfci 


a. 
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die;  but  if  circumstantial  evidence  is  relied  upon  to 
prore  that  consent,  it  most  be  such  as  it  will  satisfj 
Hssoh.  a  reasonable  mind  that  it  was  given.  The  fathei 
might  permit  the  addresses  in  the  hope  that  the 
yoang  man  would  get  forward  in  the  world ; — bol 
if  consent  to  addresses  is  sufficient,  the  man  would 
immediately  obtain  a  marriage  which  would  be 
irrevocable. 

The  cases  cited  on  the  other  side  are  very  dis- 
tinguishable from  this.  In  Sioney  v  Terry,  there 
was  evidence  to  shew  that  the  father  encouraged 
the  man  to  come  to  the  bouse,  but  there  were  no 
circumstances  to  shew  no  consent  to  the  marriage 
as  there  are  here. 

In  Selby  v.  Sdby  positive  consent  was  given, 
though  the  marriage  was  not  solemnized  imme- 
diately afterwards. 

If  the  father's  consent  had  been  given  in  this 
case,  what  would  have  been  the  natural  conduct  of 
the  parties?  No  reason  is  given  for  concealment, 
except  as  against  the  friends  of  Smith  ; — it  is  not 
to  be  presumed  that  Smith  would  commit  perjury 
without  necessity ;  the  question  does  not  differ  here, 
because  the  suit  has  been  instituted  by  the  husband; 
it  must  rest  on  the  same  ground  as  if  brought  on 
by  the  woman's  father. 

In  Walker  v.  Walker  (a),  there  was  strong  pre- 
sumptive evidence  against  consent,  viz — perjury— 
and  a  false  description ; — the  transaction  also  was 
kept  secret  from  the  father  and  mother. 

(«)  Walker  t.  Walker,  Consistory,  Eastsr  Terra,  1811. 


fcun 

v. 
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The  King*.  Thomas  Morton  (a) ,  a  case  on  en       181K 
indictment  for  bigamy,— the  firit  marriage  wa«  by      Term!! 
licence, — the  husband  was  under  age,— H  was  con- 
tended that  it  most  be  shewn  that  the  marriage 
was  bad  with   the  consent  of  his   father.     The     Hut©*. 
Judges  doubted ,— they  thought  that  the  prisoner 
must  prore  the  irregularity  of  the  marriage,  and  that 
consent  was  to  be  presumed,  unless  die  contrary 
was  shewn:  but  the  fifteenth  section  (b)  requiring  it 
4o  be  mentioned  in  the  register,  which  it  was  not ; 
Wilson,  Justice  said,  the  register  shewed  the  mar- 
riage to  be  irregular,  and  directed  the  Jury  to 
acquit. 

Mr.  Justice  Bailey. 

There  has  been  a  case  since,  in  which  the  point 
"was  saved ;— and  the  Judges  held  that  a  prosecutor 
must  prove  the  first  marriage  valid  (c). 

Argument  resumed. 

The  marriage  act  is  to  be  construed  upon  its  fair 
import,  and  it  should  be  the  endeavour  of  courts 
to  carry  into  effect  its  object,  which  is  to  establish 
the  rights  of  parents  by  ascertaining  their  con- 
sent, and  great  mischief  will  arise,  if  consent  is 
easily  presumed, — here  the  presumption  is  against 
consent,  and  the  defendant  is  bound  to  satisfy  the 
Court  that  it  was  given  to  the  actual  marriage, 
^-the  declaration  of  the  father  can  be  of  no  avail, 
Unless  it  is  shewn  to  have  been  prior  to  marriage ; 

(a)  The  King  y.   Thomas  Morton,  at   Newcastle  on   tbt 
Northern  Circuit,  April  1789. 
(6)  26  Geo.  2.  c.  33.  s.  1A. 
(c)  K.  B.  Michaelmas  Term,  180.1. 
VOL.  I.  T 
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i8ii.       — if  the  marriage  was  invalid,  when  it  was  con- 
Term.      tracted,  the  Court  cannot  now  pronounce  for  it. 


JMr.  Leach  and  Dr.  Swabey,  in  reply. 
Smith  jt  ^  y}een  argrUe^  tjjat  tjje  marriage  is  roid, 

Huso*,  because  it  has  been  had  without  consent; — but 
want  of  consent  is  what  the  adverse  party  has 
taken  upon  himself  to  prove, — the  anus  proband* 
lies  upon  him  ; — the  presumption  being  in  favour 
of  the  marriage,  we  do  not  ask  the  Court  to  pro- 
nounce the  marriage  to  be  good,  but  to  declare 
that  the  husband  has  not  proved  that  it  was  had 
without  the  father's  consent ; — be  has  not  brought 
proof  on  which  the  Court  is  obliged  to  pronounce 
that  the  marriage  is  void. 

The  cases  of  bigamy  which  have  been  cited, 
are  upon  a  different  issue,  and  the  proof  of  mar- 
riage in  them  must  be  strictissimi  juris. 


Dcc.n.         The  Judges  having  maturely  deliberated,  af- 
firmed the  sentence  of  the  Court  of  Arches. 


"N 
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BURY.  Term. 


Newham  v.  Raithby.  J«/y26. 


OBJECTION  was  taken  to  an  article  in  an  al-  Copfet  of 

the  register  of 
*  Dissenting 
chapel  not  to 


legation  which  pleaded  the  copy  of  a  register  of  a  *  Dieting 


Dissenting  chapel.  b/p!e»de4ai 

Judgment.  «*m««. 

Sir  John  Nicholl. 

This  is  not  evidence  that  can  be  admitted.  The 
Court  can  only  admit  co/nes.  of  public  documents 
which  are  in  official  custody. 

Extracts  from  a  register  of  this  description  must 
be  considered  as  mere  private  memoranda: — the 
books  themselves,  however,  may  be  produced  at  the 
hearing  of  the  cause,  and  be  made  evidence  to  a 
certain  extent :  by  this  means  the  party  will  have 
the  benefit  of  them,  though  in  a  different  manner 
from  that  in  which  they  have  now  been  attempted 
to  be  introduced. 


• 
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ijStfto       AUCftfeS  COURT  W  CAttll^WtlY. 

Term. 

Nov.  8.  Pettman  by  his  Guardian  v.  Bridger. 


rigbtinapew  X  HIS  was  a  question  concerning  the  right  to  a 
MSff1-1  T*wita  «hfe  parish  fchfcith*fEaMfy  inthfecctohty 
M?^  fcfKeiit. 

}*mr,  A  libel  was  given  in  on  the  betmlf  rf  Tboitt* 

Pettman,  a  minor,   stating  that  his  grofntfuther, 
Thomas  Pettman,  was  for  many  y^tYs 'before,  *nd 
*rtvn  fotife  titiie  of  his  death,  possessed  of  tails  in 
lhe  ptfrtsh  ctf  ^feftfy^CTOpieft  a  h*i]*e,^JKhd  was* 
parishioner  there,  and  Its  Wrtfh  was  SWtftted  tt>*fc  p&W 
rh  the  «hUWh  ;^.tbat  in  ttaeytetfr  1789  ttllfctfations 
TOre  rffedelti  tbfc<cfru*€h,  by  wett1^*mym^&tiL 
Wridittg  ottert,  in  Writer  Itoat  the  ^artaMrnifci*  «w*k> 
4M  *«t  f»\ty$*tetl  Wat,  fright  be  ftftcrnifffftftatftd 
*«totfdtog  to  the  *i£fe  trf  tlfci*  fttoriltefc  :;~*a*tf  ttait 
li^ty  s«tf«tite  might  4«fitt  a  ma  apart;  %  ((tell- 
4felves  j-ithW  <hfMMft  <Bett!ttan  tetog  ctoe  tf  *ke 
churchwardens  for  that  year,  and  IteKftig^to  A**d 
seat  for  himself  and  his  family,  was  by  and  with 
the  advice  and  concurrence  of  his  colleague  in  of- 
fice, and  with  the  consent  of  the  parishioners  as- 
sembled in  vestry,  «put  in  -possession  of  the  pew 
in  question,  next  to  the   pew  occupied  by  Mr. 
Bridger; — and  that  he  continued  in  the  occupa- 


ARCHM  COVET  OF  ^OTPHBqRY. 


3W 


lion  of  that  pew  till  his  death,  which  happened  in 
August  1808. 

That  upon  the  death  of  Thomas  Pettman,  Wil- 
liam his  son  became  possessed  of  his  property, 
who  put  his  son,  the  p^rty  proceeding  jn  this  cause* 
into  possession  of  the  dwelling-house  and  fond* 
occupied  by  his  grandfather,  w  the  parish  of 
Eastry  ; — that  from  that  time  he  also  possessed  the* 
pew,  and  continued  to  occupy  it  till  the  9th  of 
October  last  (a),  when  he  was  disturbed  in  hfc 
sitting  therein,  and  totally  excluded  from  the  pew 
by  WiUtam  Bridger,  who  took  possession  of  it,  and 
placed  his  livery  servants  in  it. 

That  on  account  of  the  disturbance  thus  created 
fey  William  Bridge*-,  ft  vestry  was  held  on  the  88th 
tf  October,  when  the  parishioners  then  assembled, 
Wing  given  Mr.  Bridger  a  fair  hearing,  resolved, 
by  a  majority  of  ten  votes  to  two,  that  Williaiq 
Bridger  was  not  entitled  to  the  seat;— and  that 
Thomas  Pqttman  should  keep  possession  of  it :  and 
tbey  directed  the  churchwardens  to  place  a  lock 
open  th$  door  of  the  pew,  and  to  give  the  key  to 
ThoaiQp  Pettman  , —-but  that  William  Bridger,  on 
th*  Sunday  following,  caused  the  lock  to  be  taken 
off,  and  again  placed  his  servants  in  the  pew. 

Under  this  statement  of  facts,  the  libel  prayed 
tbe  Court  to  qionish  William  Bridger  to  refrain 
for  the  future  from  molesting  Thomas  Pettman  i(i 
the  quiet  and  peaceable  possession  of  the  pew. 

In  reply  to  this  libel,  an  allegation  was  given  in 
by  Mr.  Bridger,  pleading  ;— 


1811. 
Term. 


(0)  iaoa. 
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1811. 

Michaelmas 

Term. 


Pettmajc 

v. 
Bmd*er. 


That  in  the  year  1805,  he  intermarried  with  the 
daughter  of  Robert  Tournay  Bargrave,  Esq.  the 
lessee  under  the  dean  and  chapter  of  Canterbury, 
of  the  estate  and  mansion-house  called  Eastry 
Court,  and  from  that  time  has  occupied  and  pos- 
sessed the  said  estate  and  mansion  house. 

That  the  ancestors  of  Robert  Tournay  Bargrave 
held  the  estate  and  mansion-house  of  Eastry  Court 
upwards  of  150  years,  and  during  that  period  con- 
stantly occupied  two  pews  as  appertaining  to  the 
mansion-house,  for  the  use  of  themselves,  their 
s'crvartts,  knd  tenants,  to  wit,  the  pew  which  is  the 
subject  of  the  present  duit,  and  the  one  next  ad- 
joiiting  to  it;  that  during  the  said  time,  the  family 
used  one  of  the  pews,  and  their  servants  and  tenants 
the  other;— that  the  said'two  pews  have  from  time 
immemorial  appertained  to  the  mansion,  and  have 
been  reputed  and  considered  to  belong  to  it  by  the 
parishioners  of  Eastry. 

That  in  the  year  1784,  Isaac  Bridger,  the  then 
possessor  of  the  estate,  granted  a  lease  to  Thomas 
Pettman  (the  grandfather  of  the  party  in  the  suit) 
for  twenty-one  years,  and  that  in  consequence  of 
this,  Thomas  Pettman  did,  as  tenant  to  Mr.  Bar- 
grave;  apply  to  him,  and  obtained  permission  to  sit 
with  his  family  in  the  pew  in  question. 

That  in  the  year  1790  the  said  Isaac  Bargrave 
caused  both  the  pews  to  be  repaired  at  his  own  ex- 
pence,  and  fitted  up  with  new  linings  and  cushions 
differently  from  the  other  pews  in  the  church  ;  and 
that  Thomas  Pettman  being  by  trade  a  carpenter, 
was  employed  to  refit  and  new  line  them,  and  was 
paid  by  Mr.  Bargrave  for  so  doing. 
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That  in  the  latter  end  of  the  year  1791,  Isaac 
Bargrave  caused  the  two  pews  to  be  further  re- 
paired and  refitted,  by  new  carpetting  the  same. 

That  the  alterations  made  in  the  church  in  1789 
did  not  apply  to,  or  include  the  pew  in  question, 
which  had  not  become  vacant,  but  was  possessed 
and  occupied  by  the  said  Isaac  Bargrave,  in  the 
same  manner  that  it  had  been  for  more  than  a 
century  before  by  his  ancestors  and  family; — that 
Thomas  Pettman  only  sate  in  the  pew  as  tenant  of 
the  Eastry  estate,  and  though  he  continued  to  sit 
there  after  the  expiration  of  his  lease,  (in  1805,)  it 
was  only  by  the  sufferance  successively  of  Robert 
Teurnay  Bargrave  and  William  Bridge r,  who  in 
consideration  of  his  being  an  infirm  old  man,  af- 
flicted with  a  paralytic  stroke,  were  unwilling  to 
remove  him. 

That  on  the  death  of  Thomas  Pettman  in  August 
1808/  Mr.  Bridger  intimated  to  his  family  that 
none  of  them  would  be  permitted  to  use  the  pew.; 
notwithstanding  which  the  party  in  this  cause,  and 
bis  father,  intruded  themselves  into  the  pew : 
whereupon  William  Bridger  on  the  19th  of  October, 
1808,  sent  his  servants  to  keep  possession  of  the 
pew ;  but,  in  the  assertion  of  his  right,  he  carefully 
avoided  to  give  any  interruption  to  divine  service. 

Many  witnesses  were  examined,  who  proved 
most  of  the  principal  facts  put  in  plea  on  the  one 
side  and  the  other  ; — there  was  no  evidence,  how- 
ever, to  shew  that  any  repairs  had  been  done  to  the 
pew  by  any  of  the  Bargrave  family,  except  that  in 
the  yea  is  1790  and  1791  the  pew  had  been  lined 
and  fitted  up  with  new  cushions. 


1811. 

Michaelmas 

Term. 
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1811.  Swabey  and  Edwards  for  Mr.  Pettman. 

Term.  We  stand  upon  a  possessory  tide,  which  primi 


Pettma* 

V. 


facie  is  sufficient; — t.  e.  if  it  has  a  reasonable  com- 
mencement,  as  in  the  present  instance  it  has,  being 
B*i»«*.  derived  from  the  churchwardens ; — we  have  peace* 
able  possession  for  twenty  years ;  to  oust  this  either 
a  faculty  roust  be  shewn  on  the  other  side,  or  such 
an  immemorial  use  as  will  presume  the  grant  of  a 
faculty. 

It  has  been  laid  down  by  every  writer,  from  the 
first  institute  to  the  present  day,  that  no  one  can 
found  a  prescriptive  right  to  a  seat  from  lands ;— it 
must  be  from  a  house  ;— nor  can  any  one  prescribe 
generally  for  a  seat  in  the  body  of  a  church,  unlets 
be  can  shew  that  his  ancestors  have  time  out  of 
mind  occupied  and  repaired  the  same ;  prescription 
too  must  be  strictly  pleaded,— which  it  is  not  in 
this  plea; — it  does  not  state  that  he  and  all  those 
who  have  preceded  him  in  the  occupation  in  the 
house  have  used,  or  sat  in,  the  pew; — be  pleads, 
indeed,  that  from  time  immemorial  the  seat  has 
appertained  to  the  house,  and  that  be  and  his  family 
have  sat  in  it  for  150  years  and  upwards;  but  be 
does  not  plead  the  antecedent  use  of  it,  nor  who 
used  it  before. 

Court. 

Is  not  the  immemorial  use  of  it  implied  in  that 
part  of  the  plea  which  states  that  it  immemoriaUy 
belonged  to  the  house  in  question?  Is  not  that 
enough  in  this  Court,  though  perhaps  it  might  not 
be  at  common  law  ?  Besides,  should  not  you  have 
noticed  this  objection  when  the  allegation 
admitted  ? 


~\ 
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Argument  resumed.  mlwhim 

We  apprehend  not; — we  are  not  bound  to  no-  Term 
(fee  a  defect  in  pleading,  till  the  final  hearing  of 
the  cause; — beside*,  the  party  who  claims  the  pre-  ""^J 
scriptive  right  is  bound  to  shew  that  the  repairs  *»•«■. 
hare  been  made  at  his  expence ;— ^we  shew  by  the 
belief  of  persons  examined,  which,  in  the  case  of  a 
prescriptive  title,  is  sufficient  evidence  that  the  re- 
pairs were  not  made  at  his  expence ;  it  will  be 
argued  that  the  lining  and  refitting  the  seat  m 
1791  was  at  the  expence  of  Mr.  Bridger,  and  that 
we  cannot  deny  our  agency  on  this  occasion,  our 
party  having  been  employed  as  a  workman,  and 
sent  in  a  bill  for  the  work  done;  but  this  we  sub- 
mit does  not  constitute  repairs  in  the  true  meaning 
of  Hie  Word ; — there  is  evidence  in  the  depositions 
of  one  of  the  churchwardens,  of  the  seating  Mr. 
Fettman  in  the  pew  by  the  order  or  consent  of  the 
parishioners. 

If  we  prove  a  possessory  right  lawfully  acquired 
in  which  we  have  been  disturbed  by  a  party  setting 
up  a  prescriptive  title,  in  the  proof  of  which  he 
has  failed; — we  are  entitled  to  our  costs,  and  the 
party  must  be  monished  to  create  no  further  dis- 
turbance. 
Arnold  and  Adams  for  Mr.  Bridger,  eontri. 
We  do  not  deny  the  fact  of  disturbance,  but 
justify  it  on  the  ground  of  the  pew  having  been 
always  appurtenant  to  the  house  of  which  oar 
party  is  the  occupier; — our  title,  therefore,'  is  ia 
itself  an  exclusive  title,  and  paramount  to  all  others, 
*nd  a  right  which  he  is  bound  to  maintain. 

Nor  is  there  any  failure  in  the  plea;  it  is  suffi- 
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•  *Ml*       cient  that  the  plea  should  substantially  set  forth  the 
Term.      facts  on  which  the  party  relies;— the  strictness  of 


Pettmut 


pleading  which  obtains  in  the  courts  of  common 
law,  is  not  called  for ; — it  is  the  constant  doctrine 
BaiD«EB.  of  these  courts,  that  we  are  not  tied  down  to  such 
a  strictness  in  form  as  is  necessary  in  other  courts; 
the  party  pleads  the  occupation  of  himself  and  hif 
family,  and  of  those  from  whom  he  holds  the  estate 
for  150  years,  and  then  proceeds  to  state  that  from 
time  immemorial  the  pew  has  appertained  to  the 
house  he  occupied,— .he  states  a  right,-— and  that 
which  was  necessary  to  the  right,— that  without 
which  a  right  could  not  exist,— and  then  pleads  the 
general  reputation  that  the  possession  was  in  him. 
We  are  founded  from  the  evidence  4n  saying 
that  there  was  a  general  reputation  in  the  parish 
that  the  pew  belonged  to  this  house;— the  oldest 
witnesses  speak  to  the  history  of  the  pew  a  con- 
siderable  time  back.  It  was  then  in  a  different 
form  from  that  in  which  it  is  at  present;  an  alter- 
ation was  made  in  1756,  and  the  pews  were  then 
put  into  their  present  form  ;— an  alteration  in  the 
form  of  the  pew  could  not  affect  the  right.  A 
donation  was  given  to  be  laid  out  generally  in 
beautifying  the  church,— it  was  taken  out  of  an 
extra  fund,— and  as  such  was  applied  more  to  the 
purposes  of  ornament  than  of  use  or  convenience, 
—if  the  fact  of  the  alteration  of  the  pew  had  been 
proved,  it  could  not  affect  the  right  to  the  occupa- 
tion of  it. 

The  vestry  has  no  right  in  the  disposal  of  a  pew 
in  the  church,— nor  was  the  churchwarden  (if  the 
right  for  which  we  contend  was  existing,)  entitled 
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to  interpose  in  respect  to  it;  as  little  could  the  Court       1811; 
attend  to  the  general  wish  and  convenience  of  the       Term. 
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parish,  if  the  right  of  another  is  involved  in  the 
question. 

The  pew  was  always  occupied  by  those  who  Bbxdssr. 
lived  in  the  mansion-house  in  which  Mr.  Bridger 
now  resides ; — his  right,  therefore,  to  the  pew 
must  have  been  perfectly  known  by  those  who 
have  attempted  to  dispossess  him  of  the  seat,  and 
he  is  entitled  to  be  sealed  in  it  by  a  decree  of  this 
Court/  which  shall  carry  the  costs  against  the  ad- 
verse party. 

Judgment.  Nov.  15. 

Sir  John  Nicholl. 

This  is  a  suit  technically  termed  for  "Perturbation 
of  seat/1 — it  is  promoted  by  Mr.  Pettman,  who  seta 
op  only  a  possessory  right,  that  his  grandfather 
had  the  estate  and  pew  for  twenty  years, — that  be 
succeeded  to  it,  and  has  been  disturbed  in  the  pos- 
session of  it  by  Mr.  Bridger.  Bridger  admits  the 
fact  of  dispossession,  but  sets  up  a  prescriptive 
right  to  the  pew. 

By  the  general  law,  and  of  common  right,  all 
pews  belong  to  the  parishioners  at  large  for  their 
use  and  accommodation ;  but  the  distribution  of 
seats  among  them  rests  with  the  ordinary ; — the 
churchwardens  are  the  officers  of  the  ordinary  ; — 
they  are  to  place  the  parishioners  according  to 
their  rank  and  station  ;  but  they  are  subject  to 
the  controul  of  the  ordinary  if  any  complaint  should 
be  made  against  them. 

The  vestry,  as  such,  has  no  authority  whatever 
on  the  subject ;— the  churchwardens  are  not  bound 
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ian.      to  follow  their  directions:  at  the  same  time  the 
jkrm.      sense  and  opinion  of  the  vestry  ought  to  have 
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weight  with  them. 

The  general  right  then  being  in  the  parish  acMJl 
Bantam,  the  ordinary ;— any  particular  rights  in  derogation 
of  these  are  stricti  juris  ; — it  is  the  policy  of  the  law 
that  few  of  these  exclusive  rights  should  exist,  be* 
eauee  it  is  the  object  of  the  law  that  all  the  inha* 
bitants  should  be  accommodated ;  and  it  is  for  thti 
general  convenience  of  the  parish,  that  the  oecu* 
pation  of  pews  should  be  altered  from  time  to  time, 
according  to  circumstances. 

A  possessory  right  is  not  good  against  the 
churchwardens  and  the  ordinary, — they  may  dis- 
place, and  make  new  arrangements;  but  they 
ought  not  without  cause  to  displace  persons  in 
possession ;  if  they  do,  the  ordinary  would  rem* 
state  them  ; — the  possession  therefore  will  have  its 
weight, — the  ordinary  would  give  a  person  in  pos- 
session  ceteris  paribus  the  preference  over  a  mere 
strange*. 

A  possessory  right  is  sufficient  to  maintain  a  sqit 
against  a  mere  disturber ; — the  fact  of  possession 
implies  either  the  actual  or  virtual  authority  of 
those  having  power  to  place.  The  disturber  must 
shew  that  he  has  been  placed  there  by  this  au» 
thority, — or  must  justify  his  disturbance  by  shew* 
fog  a  paramount  right,— 4  right  paramount  to  th* 
ordinary  itself;  namely,  a  faculty  by  which  thf 
ordinary  has  parted  with  the  right :  or  if  there  bt 
no  proof  of  a  faculty ,— there  may  be  proof  of  pre- 
scription, and  such  immemorial  usage  as  presumes 
the  grant  of  a  faculty. 
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A  prescriptive  right  must  be  dearly  proved,—       Mil, 
the  facts   must  not  be  left  equivocal,—- and  they       Term. 
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must  be  such  as  are  not  inconsistent  with  the  ge 
neral  right. 

In  the  firrt  place,  it  is  necessary  to  shew  that    B*n>«*. 
we  and  occupation  of  the  seat  has  been  from  time 
immemorial  appurtenant  to  a  certain  messuage,— 
toot  *e  lands,— the  ordinary  itself  cannot  grant  a  seat 
appurtenant  to  lands. 

Secondly,  It  must  be  shewn,  that  if  any  acts  have 
been  done  by  the  inhabitants  of  such  messuage,— 
they  maintained  and  upheld  the  right.  At  all  events, 
if  any  repairs  have  been  required  within  memory,— 
ft  must  be  proved  that  they  have  been  made  at  the 
expellee  trf  the  party  setting  up  the  prescriptive 
right.     The  onus  and  beneftcium  are  supposed  to 
tgo  together,— mere  occupancy  does  not  prove  the 
tight.— What  might  he  the  effect  of  very  long  oc- 
cupancy ; — where  no  repairs  have  beefc  necessary, 
i*m  not  called  upon  now  to  say ;— it  is  a  common 
error  to  suppose  that  by  mere  occupancy,  pews 
beemwe  annexed  to  particular  houses;  vn  county 
parishes  the  same  families  occupy  the  same  pews 
for  along  time  ;  but  I  apprehend  they  still  belong 
to  the  parish  alt  large;— if,  however,  it  is  shewn 
that  the  rnhabitasrts  of  a  particular  house  have  r%- 
fpmrei,  that  &et  establishes  that  the  burthen  and 
benefit  havie  gone  together,  and  is  inconsistent  with 
4he  fright  of  the  parish  rtili  to  claim  the  benefit, 
rasd  is  evidence  of  the  *mne*tttioti  of  Che  pew  ;— 
4bn  the  uniform  and  (exclusive  possession  t>f  the 
/inhabitants  of  a  particmlar  nfttovagte  connected 
-wifckheibarthaaxrf  rm^hmbring^mlcTtepttitiiig  the 
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To  apply  these  principles  to  the  present  case, — 
Mr.  Pettman  sets  up  no  prescriptive  right, — his 
Bridges,  grandfather  first  sate  there  in  1789,  and  continued 
in  the  occupation  of  it  till  his  grandson  succeeded 
him,— this  would  be  no  good  title  against  the 
churchwardens  and  the  ordinary  if  they  thought 
proper  to  remove  him.  It  appears  that  a  vestry 
was  held  soon  after  the  dispute  between  the  parties 
in  this  suit, — at  which  it  was  decided  by  a  majority 
of  ten  to  two  votes,  that  Mr.  Pettman  was  to  have 
possession  of  the  pew,  and  the  churchwardens  were 
directed  to  put  a  lock  upon  it.  This  is  strong  against 
the  statement  that  general  reputation  was  in  favour 
of  the  right  of  Mr.  Bridger.  Mr.  Bridger  did  not 
bring  an  action  to  support  his  prescriptive  right, 
but  on  his  own  authority  took  off  the  lock,  and  re- 
sumed possession. 

The  vote  of  the  vestry  is  of  itself  of  no  authority 
as  to  the  question  of  right ;  but  it  marks  the  opi- 
nion of  the  parish,  that  Mr.  Pettman  was  entitled 
in  opposition  to  any  common  intruder.  * 

Mr.  Bridger  does  not  set  up  that  Mr.  Pettman  is 
an  improper  person  to  occupy  the  seat,— or  that 
the  pew  is  necessary  for  his  own  accommodation, 
(for  he  has  another  pew  in  the  church  sufficiently 
large  for  the  occupation  of  himself  and  his  family,) 
—the  parish  is  increasing,— and  pews  are  wanted 
for  the  use  of  the  parishioners.  Mr.  Pettman  very 
properly  offered  to  give  up  this  pew  to  the  dispo- 
sal of  the  parish  ;— this  proposal  was  rejected  by 
Mr.  Bridger,  who  stands  on  his  paramount  right,— 
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snd  the  question  now  is  at  issue  on  this  right  be- 
tween Mr.  Bridger,  and  the  parish  at  large,  as  to 
their  accommodation. 

Now,  though  these  considerations  cannot  weigh 
at  all  supposing  Mr.  Bridger  can  make  out  his 
xight,  yet,  still  they  have  some  weight  in  ascer- 
taining the  burthen  of  proof  which  is  imposed  upon 
the  parties. 

Mr.  Bridger  pleads,  that  two  pews,  the  one  he 
sits  in,  and  the  one  adjoining  to  it,  which  is  the 
pew  in  question,  have  been  time  immemorial  an- 
nexed to  his  house,  Eastry  Court.  I  think,  ac- 
cording to  the  practice  of  these  Courts,  the  aver- 
ment is  sufficient ;  it  must  be  considered  as  includ- 
ing the  averment,  that  the  pew  had  been  used, — 
occupied, — and  repaired, — from  time  immemorial. 

The  right  is  put  in  this  shape : — "  the  two  pews 

appertain  to  the  mansion  for  the  use  of  the  family, 

—their  tenants, — and  servants ; — the  family  always 

sate  in  one, — the  tenants  and  servants  in  the  other, 

being  the  pew  in  question." 

But  for  the  last  twenty  years,  the  servants  have 

**ot  sat  in  the  pew  ; — nor,  indeed,  have  they  ever 

*^t  in  it ; — from  the   time  of  building  this  pew, 

*Htey  have  occupied  a  pew  in  another  part  of  the 

cHurch. 

How  stands  the  case  as  to  tenants  ?    No  tenant 
of  the  house  has  sat  in  it  for  the  last  twenty  years. 
^Ir.  Pettman  was  tenant  of  part  of  the  land,  but 
ttot  of  the  house, — a  prescription  for  a  seat  as  an- 
nexed to  a  messuage,  for  the  use  of  the  tenants  of 
lands  belonging  to  the  proprietors  of  that  mes- 
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could  be  extended  to  tenants  of  the  lands,— mere 
land  might  be  held  by  the  inhabitants  of  another 
Bribom.  parish,  and  the  pew  would  then  be  far  the  use  of 
persons  not  dwelling  in  the  parish,  which  would  he 
contrary  to  law. 

The  pew,  therefore,  has  been  occupied  for  the 
last  twenty  years  by  persons  who  were  not  inha- 
bitants of  this  messuage,  and  who  as  mere  tenants 
of  lands  belonging  to  the  owner  of  the  messuage, 
coald  support  no  personal  right;  and  this  feet 
alone  would  be  nearly,  if  not  quite,  conclusive 
against  the  right  claimed;— it  is,  however,  unne- 
cessary for  the  Court  to  decide  on  this  point  sim- 
ply, for  the  history  disclosed  in  the  evidence  must 
be  examined, — and  in  examining  it,  the  Court  must 
keep  hi  mind  that  the  burthen  of  proof  rests  with 
Mr.  Bridger,  and  that  proof  of  mere  occupancy 
without  maintaining  and  repairing,  is  insufficient. 

It  appears  from  the  evidence  of  the  oldest  per- 
sans,  that  this  pew  was  built  near  sixty  years  ago ; 
previous  to  that  time,  there  stood  on  the  site  of  the 
two  jpews,  one  large  pew,  and  a  smaH  slip ; — the 
mansion  was  then  divided  into  two  tenements,  with 
a  hall  common  to  both  ; — the  mansion  and  estate 
were  held  under  lease,  by  the  Bargrave  femily,  from 
jibe  see  of  Canterbury.  Mr.  Bargrave  occupied 
one  tenement  of  the  mansion,— Mr.  Sayer  the 
other ;— the  two  families  occupied  the  large  pew 
together,— the  servants  sate  in  the  open  slip. 

Now  what  is  there  to  shew  that  this  large  pew 
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was  annexed  to  the  mansion  ?  there  is  mere  oc- 
cupancy, but  no  attempt  to  prove  any  maintaining 
or  repairing  at  that  time. 

Some  time  between  1750  and  1756  an  altera- 
tion was  made,  the  large  seat  and  slip  were  con- 
verted into  their  present  form,  i.  e.  two  seats  of 
nearly  equal  size ; — Mr.  Bargrave  had  one  seat, — 
Mr.  Sayer  the  other, — and  the  maid  servants  were 
placed  in  a  different  part  of  the  church.  This 
was  a  material  alteration, — a  considerable  expence 
was  incurred, — and  this,  in  truth,  must  be  consi- 
dered as  the  building  of  the  present  seat ; — has  it 
been  attempted  to  be  proved  that  this  was  done  at 
the  expence  of  Mr.  Bargrave  ?— not  only  the  pre- 
sumption of  law,  but  the  strong  probability  of  fact 
is,  that  it  was  done  by  the  parish.  Just  before  the 
alteration  was  made,  a  Mrs.  Lawson  left  a  sum  of 
money  to  the  parish  to  repair  and  beautify  the 
church.  Many  alterations  were  made, — Mr.  Bar- 
grave's  pew  and  slip  were  altered  at  the  same  time, 
and  four  new  pews  were  made ; — they  were  uniform 
in  appearance,  and  painted  alike. 

Now,  though  it  is  possible  that  Mr.  Bargrave 
notwithstanding  these  circumstances,  may  have 
done  this  at  his  own  expence,  yet  being  done  at 
the  same  time,  and  in  the  same  manner,  and  like 
the  opposite  pews,  the  probability  is,  that  it  was 
all  done  by  the  parish. 

If  this  building  was  done  by  the  parish,  there 
must  be  a  complete  end  of  the  question, — it  would 
be  a  cession  of  the  pew  to  the  parish,  unless  some 
express  agreement  to  the  contrary  could  be  shewn, 
—there  is  no  proof  that  it  was  done  by  Mr.  Bar- 

vol.  f.  z 
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Ifcn*.      w^°  9ay  l^at  l^ey  believe  it  was  done  by  the  parish, 

K**v**s     or  with  Mrs.  Lawson's  money, — there  are   noiife 

pM£MA*    Who  venture  on  a  contrary  belief,— so  that  the 

Bfti*6£*.    weight  of  evidence  is  against  Mr.  Bargrave,  though 

the  burthen  of  proof  lies  on  him. 

The  pews  have  been  since  repaired  ;  and  th*  be- 
lief of  the  witnesses  is,  that  the  repairing  was  alto 
done  by  the  parish ;— and  it  is  the  more  probabfe, 
because  one  or  two  pews  to  which  the  occupiers 
had  an  exclusive  right,  were  not  painted. 

Mr.  Sayer  was  succeeded  by  Mr.  Reynolds,  Who 
married  his  daughter,  and  who  of  course  continued 
to  occupy  the  seat;— in  178?,  Mr.  Reynolds  gate 
tip  the  house  arid  farm,  and  quitted  the  parish  j— 
another  very  material  circumstance  then  occurred, 
_a  part  of  the  mansion  was  pulled  down,  and  the 
two  tenements  were  uhited,  perhaps  restated 
intd  Ohe. 

In  1784  portions  of  ftie  lands  were  let  to  Af- 
ferent tenant*,  and  among  the  refit,  to  Ptettamn ; 
but  so  far  from  this  notion  that  the  pew  was  /br 
the  use  of  the  tenants  of  the  lands,—- not  one  of  these 
tenants  at  that  time  s&te  in  it,  and  Pettman's  silting 
in  the  pevir  heither  commenced  nor  ended  With  trfs 
being  such  tenant. 

It  was  in  1788  or  1789  that  Pettman  firtt  &fe 
in  the  pew ;  there  was  then  a  general  alteration, 
and  new  ftri-dngement  of  the  church,— the  parish 
WdS  increasing  in  inhabitants,  and  many  peWs  were 
altered  and  divided  so  as  to  accommodate  a  greater 
htfftitier  6f  persons.  Several  of  the  witnesses  state, 
that  it  Wat  left  to  the  churchwardens  (is  properly 
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it  should  be)  to  seat  the  inhabitants.  Mr.  Had  den 
and  Mr.  Pettman  were  the  churchwardens,  and 
now  it  was  that  for  the  first  time  Mr.  Pettman 
was  put  into  possession  of  this  pew.  Mr.  Hadden 
deposes,  and  so  do  others,  that  he  was  placed 
there  by  the  authority  of  the  churchwardens  as  a 
*  matter  of  right.  Mr.  Bargrave  suggests  that  it 
was  as  matter  of  sufferance,  or  as  his  tenant ; — this 
suggestion  is  not  very  consistent  with  itself,  for  if 
he  was  entitled  as  tenant,  permission  would  not 
have  been  necessary.  1  have  already  said,  that  as 
tenant  of  the  land,  he  could  have  no  right ; — but  if 
Mr.  Bargrave  had  intended  to  have  retained  his 
right,  supposing  him  to  have  had  any,  surely,  he 
would  have  taken  care  to  have  recorded  in  some 
way  that  this  was  mere  sufferance; — that  Pettman 
was  only  to  sit  there  so  long  as  he  continued  his 
tenant; — or  during  his  pleasure  ; — some  written  ac- 
knowledgment from  the  churchwardens, — some  en- 
try in  the  parish  books, — some  resolution  of  vestry, 
"would  have  been  required. 

Mr.  Bargrave,  however,  soon  after  lined,  and 
put  cushions  into,  both  pews,— and  this  is  the  great 
fact  relied  upon  to  prove  repairs,  and  the  only  ap- 
pearance of  any ;— I  do  not  consider  this  as  re- 
pairs, but  as  mere  ornament ;  it  proves  nothing  for 
this  reason,  that  it  is  in  no  degree  inconsistent  with 
the  fact  of  the  pews  belonging  to  the  parish.  Lin- 
ing and  cushioning  are  not  usually  done  by  the 
parish, — these  are  things  which  each  individual  does 
for  his  own  convenience  and  comfort.  The  use  Mr. 
Bargrave  made  of  Pettman's  pew  is  accounted  for, 
—he  had  occasionally  many  visitors  at  his  house, 
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and  when  his  own  pew  overflowed,  some  of  them 
went  into  his  neighbour's  pew, — this  is  an  usual  ac- 
commodation in  all  churches.  Mr.  Pettman  being 
his  tenant,  would  of  course  admit  his  visitors, — and 
Mr.  Bargrave  choosing,  as  he  said,  "that  his  friends 
should  be  as  well  seated  as  himself,"  lined,  and  put 
cushions  into  Pettman's  pew,  who  being  his  te- 
nant would  have  no  objection  to  this  measure. 

But  this  circumstance,  thus  accounted  for,  the 
only  one,  and  in  opposition  to  all  the  other  facts  in 
the  case,  does  not  appear  to  amount  to  repairs, — to 
be  any  act  of  ownership, — or  any  proof  that  the 
burthen  of  this  pew  lay  on  the  owner  of  Eastry 
Court,  and  not  on  the  parish. 

Pettman  continued  in  the  occupation  of  the  pew 
till  his  death,  though  he  ceased  to  be  Bargrave's 
tenant  three  years  before  that  event. 

It  has  been  said  that  this  was  sufferance.  Mr. 
Bargrave  might  so  consider  it,— .he  might  suppose 
that  he  had  the  right  to  the  pew.  But  did  Mr. 
Pettman  acknowledge  it  as  sufferance  so  as  in  any 
manner  to  bind  himself,  or  to  deprive  the  parish  of 
this  pew  ?  Quite  the  reverse.  Pettman's  family 
considered  that  he  had  the  possessory  right,  and 
therefore  attempted  to  continue  the  possession  after 
his  death, — and  the  parish  upon  hearing  the  state- 
ments, and  the  whole  question,  decided  by  a 
majority  of  ten  to  two  that  Pettman's  notion  was 
right,  and  that  Mr.  Bridger  was  not  entitled  to  the 
pew. 

Upon  the  whole,  I  am  of  opinion  that  Mr. 
Bridger  has  not  proved  this  seat  to  be  legally  an- 
nexed to  his  mansion. 
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Considering  also  that  this  right  is  claimed  after 
&l  dispossession  of  twenty  years, — that  it  is  a  spe- 
cial right  set  up  in  derogation  of  the  general  prin- 
ciple and  policy  of  the  law,— that  the  pew  was  not 
^wanted  for  the  accommodation  of  Mr.  Bridger's 
family, — that  it  was  wanted  by  the  parish — that  this 
right  was  set  up  in  opposition  to  the  opinion  of  his 
fellow  parishioners, — that  it  was  enforced  by  taking 
off  the  lock,  and  placing  his  livery  servants  in  the 
pew, — that  he  refused  to  accede  to  any  proposals  of 
accommodation  that  were  made  to  him,— but  stood 
and  insisted  upon  his  extreme  rights; — while  Mr. 
Pettman  being  thus  ejected  has  contested  the  right, 
not  so  much  for  his  own  benefit/  or  for  the  sake  of 
triumph,  as  for  the  accommodation  of  the  parish,— 
I  think  the  Court  is  bound  to  condemn  Mr.  Bridger 
in  the  costs. 

In  doing  this,  however,  the  Court  means  to  throw 
no  imputation  on  Mr.  Bridgets  conduct; — it  is 
probable  that  he  was  strongly  impressed  with  an 
opinion  that  he  had  the  exclusive  right  to  the  pew ; 
— but  having  asserted  that  right,  and  failed  to  estab- 
lish it, — the  expence  must  fall  upon  him, — and  not 
upon  the  party  who  was  disturbed  in  his  possession 
and  compelled  to  resort  to  the  protection  of  the  law. 

The  Court  monishes  Mr.  Bridger  to  refrain  in 
future  from  disturbing  Mr.  Pettman  and  his  family 
in  the  possession  of  the  pew  in  question,  and  con- 
demns Mr.  Bridger  in  the  costs  of  the  suit. 


1811. 

Michaelmas 

Term. 


334  CASES   DETERMINED   IN  THE 


Trinity        PREROGATIVE  COURT  OP  CANTER- 
Term-  BURY. 


Stride  v.  Cooper. 


point  of  date      X  HE  deceased  was  William  Dredge,  originally  a 
established*      shoemaker,  but  who  in  his  latter  days  kept  a  garden, 
tufn of ule fint  and  sold  the  produce  of  it;— he  resided  in  the  New 
provbed°g        Forest,  and  died  there  on  the  10th  of  April,  18J0, 
leaving    two  relations,   the  one   Rebecca  Cooper 
spinster,  a  second  cousin,  the  other  Mary  Stride  a 
widow,  his  first  cousin.     The  former  lived  with  him 
several  years  immediately  preceding  his  death,  as  his 
housekeeper.     The  latter  was  a  cripple,  and  re- 
sided at  some  distance ;  and  on  that  account,  as  it 
appeared  from  the  evidence,  was  not  in  the  habits 
of  any  great  intiiriacy  with   him;  but  there  was 
proof  sufficient  that  he  entertained  a  very  affec- 
tionate regard  towards  her. 

Two  wills  were  before  the  Court.  The  one 
dated  Feb.  7,  1801,  entirely  in  the  handwriting  of 
the  deceased,  and  attested  by  three  witnesses,  in 
which,  after  leaving  a  legacy  of  10/.  to  Mary 
Stride,  and  his  wearing  apparel  to  Robert  Cooper, 
he  bequeathed  all  the  rest  and  residue  of  his  pro- 
perty to  Rebecca  Cooper.  This  will  was  fouird  in 
an  envelope  with   the  following  endorsement: — 


^ 
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"  Wm.  Dredge's  will,  dated  Feb.  7,  1801. "     The       ™J£ 
paper  of  this  envelope  appeared  from  the  water       Term. 
mark  to  have  been  made  in  1806.     The  factum  of 
this  instrument  was  not  disputed. 

The  other  will  bore  date  on  the  8th  of  July, 
1803;  by  this  he  gave  a  legacy  of  10/.  to  Rebecca  / 

Cooper,  50/.  to  another  more  distant  relation,  and 
the  whole  of  the  rest  and  residue  of  his  property  to 
Mrs  Stride,  who  was  also  joint  executor  with  her 
husband.— The  factum  of  this  paper  was  also  most 
fully  proved  ;— it  was  not,  indeed,  in  the  deceased's 
own  handwriting,  for  on  this  occasion  he  had  had 
recourse  to  Mr.  Strickland,  a  solicitor,  of  Fording* 
bridge,  who  deposed  most  fully  to  the  instructions 
of  the  deceased,  to  his  execution  of  them,  and  his 
complete  capacity;  and  he  was  confirmed  in  his 
deposition  by  the  other  two  attesting  witnesses. 

In  the  allegation  offered  in  opposition  to  this 
latter  instrument,  neither  fraud  nor  incapacity  were 
suggested ; — but  the  case  set  up  was  the  revival  of 
the  first  will  in  such  a  manner  as  to  revoke  the 
second,  and  this  by  no  formal  act  of  republication, 
but  by  circumstances  taken  together,  and  amount- 
ing as  it  was  contended  to  a  republication. 

Swabey  and  Adams  for  Mrs.  Cooper, 

Contended  that  the  facts  proved  in  the  case 
amounted  to  a  legal  republication  of  the  will  of 
Feb.  1801. 

Jenner  and  Phillimore  for  Mrs,  Stride,  contra. 

Judgment. 

Sir  John  Nicuoll. 

£Jo  formal  act  of  republication  is  proved ;  but 
a  collection  of  circumstances  U  taken  together, 
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which  have  been  argued  to  amount  in  substance  to 
a  republication. 

I  will  not  venture  to  lay  down  decidedly,  that  no 
act  short  of  a  direct  and  formal  republication  would 
be  sufficient  to  revive  a  former,  and  revoke  a  latter 
will,  both  instruments  remaining  perfect;  but  it 
certainly  would  require  either  a  second  publica- 
tion, or  very  unequivocal  circumstances.  The 
animus  revocandi  must  be  very  clearly  established, 
otherwise  the  last  dated  will  uncancelled  must  re- 
main in  force;— the  presumption  of  law  is  decidedly 
in  its  favour; — it  has  been  pressed  upon  the  Court 
that  slight  circumstances  will  amount  to  a  republica- 
tion but  the  authority  relied  upon  for  this  asser- 
tion, by  no  means  bears  it  out  (a).  Wentworth 
says,  that  "  if  the  testator  is  speechless,  his  act 
shall  supply  the  words  of  republication  ;"  but  still 
a  clear  act  of  republication  is  required,  and  this  is 
put  in  an  extreme  case,  and  in  my  mind  it  goes  a 
great  way  to  shew  that  there  must  be  some  direct 
and  unequivocal  act. 

In  the  present  case,  the  circumstances  are  these: 
—first,  an  endorsement  on  the  envelope  of  the  will 

(a)  If  a  man  having  made  a  former  will,  do  make  a  later, 
which  is  more  than  a  bare  revocation ;  yet,  if  afterwards,  lying 
upon  his  death-bed  and  speechless,  both  these  wills  be  delivered 
into  his  hand,  and  he  required  to  deliver  to  one  of  his  friends 
about  him  that  will  which  he  would  have  to  stand,  and  to  keep 
in  his  hand  the  other,  and  he  thereupon  delivereth  to  the  mi- 
nister, or  other  his  neighbours,  the  first  made  will,  retaining  in 
his  hand  the  later,  as  was  done  in  the  time  of  Edward  the 
Third ;  here  the  former  will,  though  made  void  many  years 
before  by  the  later,  is  revived,  and  shall  stand  as  the  party's 
will. — Wentworth's  Office  and  Duty  of  Executors,  ch.  1.  p.  25. 


Strids 

V. 
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of  1801,— in  these  words,  "  Wm.  Dredge's  will,       I8ii. 
«J  ated  Feb.  7,  1801."     The  paper  of  this  envelope       <££* 
i  s  proved  from  the  water  mark  to  have  been  made 
i  n  1806. 

This  is  only  pleaded  as  a  recognition ;  they  do     Coof«e. 
■-a  ot  venture  to  assert  this,  of  itself,  to  be  a  republica- 
t  i  <m.   Now  this  endorsement  is  perfectly  equivocal; 

he  had  made  two  wills,  one  in  Feb.  1801,  the 

a*.her  in  July  1803; — this  only  describes  which  of 
t.l~ae  two  wills  is  contained  in  this  envelope,  and 
rrmight  be  only  to  distinguish  it  from  other  papers. 
1  fc  would  not  have  been  inconsistent  if  he  should 
bmave  made  a  similar  endorsement  on  the  will  of 
1S03. 

It  is  asked  why  he  should  preserve  this  will,  and 
j>*it  it  in  an  envelope  in  1806  ?  It  is  not  necessary 
t»liat  the  Court  should  be  able  to  answer  this  ques- 
tion;— wills  are  ambulatory  till  the  death  of  the 
testator,— he  had  two  by  him, — he  might  preserve 
t*«th,  that  in  case  Mrs.  Stride  should  die,  or  in 
some  other  contingency,  he  might  choose  to  re- 
vive this,  and  destroy  or  revoke  the  other,  but  he 
l*as  not  done  it;— or  it  might  be  to  deceive  Mrs. 
C^ooper,  who  was  living  in  the  bouse  with  hira,  if 
sftae  should  happen  to  get  access  to  it,  and  induce 
*■  belief  in  her  mind  that  she  was  to  be  the  person 
t>^nefited  at  his  death. 

The  same  observation  applies  to  the  next  cir- 

^xamstance,  viz.  that  he  consulted  with  an  attorney, 

^^r.  Woodyear,  whether  this  instrument  would  be 

v^lid ; — but  there  is  no  act  of  republication  stated, 

^xidhe  merely  took  advice  as  to  a  particular  point; 

^nd  the  evidence  is  open  to  the  observation,  either 

*htt  the  deceased  deceived  the  witness  intentionally, 
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or  that  the  witness  must  have  deposed  inaccurately; 
for  the  deceased  must  have  known,  at  least  the  Court 
must  presume  that  he  knew,  that  it  was  not  his  last 
will;— he  might  have  had  some  hesitation  in  his 
mind  as  to  which  will  he  should  adhere  to,— or  he 
might  have  it  in  contemplation  to  set  up  the  first 
will  again,  by  some  future  act, — by  destroying  that 
of  1803,  or  upon  some  event  or  contingency, — he 
might  also  have  his  reasons  for  holding  out  false 
colours  to  Mr.  Woodyear;  at  most  he  was  only 
consulting  Mr.  Woodyear,  and  not  intending  a  re- 
publication. 

This  is  not  sufficient  to  revoke  a  later  will  re- 
gularly executed,  ana  attested. 

The  only  remaining  circumstance  to  be  con- 
sidered, is  the  affection  of  the  deceased  for  Mrs. 
Cooper,  a  id  his  declarations  that  she  would  be  be- 
nefited by  his  death. 

Now  circumstances  of  this  kind,  though  of  some 
weight  in  an  inquiry  into  the  factum  of  a  will,  yet 
weigh  nothing  as  amounting  to  the  revocation  of 
an  uncancelled  will,  the  factum  of  which  cannot 
be  impeached. 

If,  therefore,  this  evidence  had  been  unopposed, 
it  would  have  been  insufficient  to  have  revoked  a 
latter,  and  set  up  a  former  will ; — but  there  is,  on 
the  other  side,  evidence  of  a  recognition  of  the  wiM 
of  1803,— of  affection  for  Mrs.  Stride,*-**  declara- 
tions in  her  favour/^ttd  on  the  other  hand,  of -dis- 
affection towards  Rebecca  Cooper,  and  also  of  a 
wish  that  she  should  not  know  how  he  intended  to 
dispose  of  his  property,  which  does  away  the  whole 
effect  of  the  circumstances  (in  the  oboenoe  of  any 
formal  act  of  republication)  by  which  it  has  bten 
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attempted  to  set  up  the  former  and  revoke  the 
latter  will. 

On  the  whole,  the  will  of  1803  is  fully  proved; 
its  effect  is  to  revoke  the  preceding  will ;  and  ac- 
cordingly I  pronounce  for  the  will  of  1803, 
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The  costs  being  prayed  against  the  party  setting 
-up  tbe  will  of  1801. 

Per  Curiam.  The  parties  have  been  misled  by 
the  conduct  of  the  deceased;    I  shall  give  no  costs. 


Hollway  v.  Clarke, 

Judgment. 

Sir  John  Nicholl. 

Henry  Clarke  died  on  the  24th  of  November, 
4810;— he  made  his  will  on  the  15th  of  April,  1807, 
by  which  he  gave  his  real  and  personal  estates  to 
his  executors  in  trust  to  sell  the  whole,  and  after  the 
payment  of  his  debts,  and  funeral  expences,  to 
apply  the  remainder  to  the  maintenance  and  edu- 
cation of  his  son  and  two  daughters;  the  whole 
then  to  be  divided  between  them  with  survivorship; 
bat  if  they  all  died  before  twenty-one,  or  without 
issue,  he  then  bequeathed  over  his  property  to  be 
divided  between  three  cousins. 


Michaelmoi 

Term. 

Nov.  20. 

Marriage  and 
the  birth  of  a 
child,  pre- 
sumptive re- 
vocation of  a 
will  made  by  a 
widower,  and 
in  favour  of 
children  of  a 
former  mar* 
riage. 
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1811.  The  deceased  was  a  widower  at  the  time  this 

Michaelmas        .„  ,         T1         c.  ,  .    , 

Term.       Wl"  was  mac*e.     He  afterwards   married,  viz.  in 

June  1808,  and  had  issue  one  child,  who  is  now 
living.  He  received  a  marriage  portion  with  his 
wife ;  but  there  was  no  settlement,  or  other  provi- 
sion, for  her  and  her  issue. 

These  facts  are  not  controverted ;  there  can  be 
iio  doubt,  therefore,  that  prima  facie  this  will  is 
revoked  ; — the  law  is  so  clear  on  this  point,  that  it 
is  unnecessary  to  discuss  the  history  and  progress 
of  it ;  it  is  sufficient  to  state  that  it  has  been  held 
in  a  series  of  cases  for  upwards  of  a  century  that 
marriage,  and  the  birth  of  a  child,  operate  as  the 
presumptive  revocation  of  a  will;  and  upon  this 
principle,  that  there  has  been  such  a  complete  al- 
teration in  the  deceased's  circumstances,  such  new 
obligations  and  duties  have  been  contracted,  that  a 
departure  of  intention  must  be  presumed.  The  par- 
ticular circumstance  of  the  deceased's  having  been  a 
widower,  does  not  seem  to  break  in  upon  the  prin- 
ciple;— the  change  of  circumstances  is  the  new  ob- 
ligation he  has  contracted  by  having  a  new  wife, 
and  new  issue.  Indeed,  several  cases  have  occurred 
in  this  Court,  in  which  this  circumstance  has  been 
held  to  make  no  difference.  In  Emmerson  v.  Bos- 
ville(a)9  the  testator  was  a  widower,  though  the 
particular  point  made  was,  whether  the  subsequent 
death  of  the  child  born  in  the  second  marriage,  did 
not  set  up  the  will  again.  The  Court  held  that  it 
did  not, — though  it  was  admitted  that  the  presump- 
tion against  the  will  would  have  been  rebutted  by 

(a)  See  the  next  case. 
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circumstances,  or  declarations  indicating  an  inten-  __1811- 

.    A    .         ..1,1,              A                       xi_  michaelmoi 

tion  that  the  will  should  operate, — as  was  the  case  Term. 


Hollwat 

V. 


in    Thompson  formerly   Myall    v.  Sheppard    and 
Lhiffield  (a) ;  but  there  is  no  case  in    which  the 
Court  has  held  a  revival  from  the  circumstance  of     Clark. 
the  death  of  either  of  the  parties  in  whose  favour 
the  law  had  presumed  a  revocation. 

A  presumptive  revocation  may  be  repelled  by 
circumstances;  but  then  the  circumstances  to  repel 
roust  be  clear  and  unequivocal,  and  shewing  that 
the  deceased  adhered  to,  or  revived,  the  will ;— there 
roust  be  some  act,— or  at  least  some  declaration 
clearly  referring  (after  the  change  of  circumstances) 
to  the  will  as  an  existing  will,  intended  to  operate. 
In  this  case,  it  is  stated,  that  the  deceased  left 
real  property  to  the  value  of  13,000/.,  and  personal 
property  to  the  amount  of  12,000/.; — that  he  left 
specialty  debts  to  the  amount  of  8,300/.  and  simple 
contract  debts  to  the  amount  of  nearly   14,000/. 
making  together  upwards  of  22,000/.;  so  that  unless 
the  real  estates  are  charged  with  the  debts,  there 
w* ill  be  a  deficiency  of  nearly  10,000/.  in  the  pay- 
ment of  the  debts;  and,  finally,   that  the  wife  will 
t>«  provided  for,  by  being  entitled  to  her  dower. 

Now  that  circumstances  of  this  description  are  to 
rc^pel  the  presumption,  1  can  find  no  precedent. 

It  must  be  shewn  by  some  act  or  declaration, 
that  he  considered  the  will  as  an  operative  will. 

The  insolvency  of  his  personal  estate  would,  at" 
the  utmost,  leave  the  matter  to  mere  conjecture ; — 
he  might  not  be  aware  of  the  state  of  his  circum- 

(a)  Thompson  formerly   Myall  t.  Sheppard  and  Duffield, 
Prcrog.  Trinity  Term,  1782. 
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stances,— he  might  not  have  admitted  all  these  de- 
mands,— be  might  not  have  considered  them  as 
urgent,  or  he  might  choose  tfoat  his  real  estate 
should  not  be  charged  with  them  ;  there  would  be 
no  end  of  such  conjectures  in  respect  to  his  in- 
tention. 

The  presumptive  revocation  arising  from  mar- 
riage and  issue  must  be  repelled  by  clear  and  un- 
equivocal evidence  of  an  intention  that  the  will 
should  operate.  The  Court,  therefore,  is  of  opi- 
nion that  so  far  as  respects  the  personalty,  (over 
which  alone  this  Court  has  jurisdiction,)  the  will  is 
revoked,  and  that  the  deceased  died  intestate. 


1802. 
Hilary 

Term. 
Jan.  22. 

Marriage  and 
the  birth  or'  a 
child  pre- 
sumptive of 
revocation  of 
the  will  of  a 
widower  made 
prior  to  a  se- 
cond mar- 
riage :  and  the, 
death  of  the 
child  does  nol 
alter  that  pre- 
mruption. 


Emerson  v.  Boville. 

Judgment. 

Sir  William  Wynne. 

I  take  it  to  be  established  by  an  uniform  course 
of  decisions  for  above  a  century,  that  marriage,  and 
the  birth  of  a  child  by  that  marriage,  creates  a  pre- 
sumptive or  implied  revocation  of  a  will;— but  it  is 
only  a  presumption  grounded  on  the  supposition 
that  so  complete  a  change  having  happened  in  the 
family  of  the  deceased,  raises  the  implication  that 
he  did  not  intend  that  his  will  should  take  effect. 
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It  may  be  rebutted,  a3  was  the  case  of  Thompson 
formerly  JWyall  v.  Shtppard  and  Ihiffield  («)  ; 
there  a  seaman  made  his  will  in  fovour  of  his  child- 
ren by  a  former  wife;— he  married  again,  afid  had 
One  child,  and  a  posthumous  child.  Many  declara- 
tions proved  that  he  did  not  believe  the  child,  which 
Wftfc  born  in  his  lifetime,  to  have  been  begotten  by 
him;  aad  there  were  letters  and  declarations  by 
which  it  was  completely  established  that  it  was  his 
intention  that  the  will  should  ndt  be  revoked  ;  and 
dl\  Calvert  pronounced  for  the  will. 

But  is  there  any  instance  in  which  there  beittg 
ttcnhtrtg  of  this  kind,  without  declarations,  or  cir- 
cumstances, importing  a  permanence  of  intention, 
that  the  presumption  has  been  held  td  be  taken 
ftWAy  merely  by  the  death  of  the  child  ?  I  think 
there  is  no  9uch  case,  and  the  effect  would  be 
severe,  were  it  to  be  so  held. 

t?6t  it  being  established  law,  that  marriage  and 
the  birth  of  a  child  revokes ;-— here  the  wife  ha* 
no  provision. 

Finding  ho  case  in  which  it  has  been  heM  that 
the  death  of  the  child  revives  the  will,  I  should 
hate  been  unwilling  to  hold  a  doctrine  so  severe 
tin  the  second  wife,  if  this  had  been  a  new  case; — 
but  I  find  a  case  in  point,  that  of  Sullivan  v.  Sul- 
4tMtn  the  attorney  of  Brooke.  Joseph  Derwell 
made  his  will  March  1771,  giving  an  annuity  of 
100/.  to  his  brother; — several  legacies,  and  the  re* 
sidue  to  three  children,  two  by  his  first  wife, — and 
one  by  his  second  ;-^he  was  then  a  widower ;  the 

(a)   Thompson  formerly  Myall  t.  Sheppgrd  and  \Duffield, 
Prerog.  Trinity  Term,  1782- 
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will  was  all  in  his  own  handwriting ;— on  the  8th  of 
August,  1771,  he  married;— on  the  1st  of  May, 
1772,  a  child  was  born  ;  on  the  11th  of  the  same 
month  the  child  died  ;  on  the  20th  of  September, 
1772,  the  testator  died,  leaving  property  to  the 
value  of  10,000/.; — probate  of  the  will  was  prayed, 
which  was  opposed,  and  an  administration  was 
prayed  to  his  effects  as  having  died  intestate; — two 
points  were  made : 

1st,  That  the  will  was  for  the  benefit  of  the  former 
children;  and  it  was  argued  that  in  none  of  the 
cases  decided,  was  the  will  in  favour  of  children. 

2dly,  That  the  death  of  the  child  during  the  life 
of  the  testator,  revived  the  will. 

On  these  points,  Sir  George  Hay  said, 

1st,  That  it  was  as  much  his  duty  to  provide  for 
a  child  by  his  subsequent  marriage,  as  for  his 
other  children. 

2dly,  That  he  considered  that  the  will  would  not 
revive,  unless  it  were  republished,  or  revived  by 
some  act.     And  administration  was  decreed. 

On  the  authority  of  that  case,  and  on  principle, 
as  I  take  it, — the  death  of  the  child  does  not  revive 
the  will;— but  it  requires  some  act,  some  recogni- 
tion, or  something  to  shew  the  deceased's  intention 
that  it  should  take  effect. 

I  think  the  will  was  revoked,  and  that  it  remains 
revoked. 


-* 
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Bone  and  News  am  v.  Richard  Spear.  Mkhuelmas 

Term. 
Nov.  29. 

WlLLIAM  SPEAR,  of  Cray's  Inn,  an  attorney  ^"^ 
at  law,  died  on   the  2lst  of  July,   1811.     John  1Uhed- 
Bone  and  Christopher  Newsam  alleged  themselves 
to  be  the  executors  named  in  the  will  of  the  de- 
ceased, as  contained  in  the  following  testamentary 
writings  marked  A.  and  B. 

(A)  Heads  of  the  WiU  of  William 

Spear,  of  Gray* 8  Inn,  Gent. 
"  All  my  just  debts,  funeral  &  testamentary  expences  to  be 
"  paid  immediately  after  my  death  :  to  my  uncle 
"  John  Spear  fire  hundred  pounds,  to  be  paid  within 

a  3  months  after  my  death by  my  executor  ; 

"  To  my  brother  Charles  Spear  fife  hundred  pounds  ; 
u  to  my  brother  Richard  S?*£R(a)  one  thousand  Sp.cents. 

to  be  set  apart  in  my  name  in  trust  (&) 
u  consold.  bank  ann\  A  in  trust  for  my  nephew  John  Spear, 

"  &  my  neice  Spear,  the  interest  &  dividends  to  be 

sum 
"  laid  out  in  the  funds.  Same  A  to  accumulate  till  the  eldest 

one  moiety  of  (c) 
"  attains  51;  then  Ato  diride  the  principal &the  accumulations 

"  to  be  paid  him,  8c  the  other  moiety  to  remain  till  my 

"  neice  attains  21 ;  then  to  be  transferred  to  him ;  if  either 

«  die  before  21,  the  sur?\  to  have  the  whole  at  21 ; 

"  if  both  die  under  21,  to  go  to  my  executor ; 

(a)  The  words  "  to  my  brother  Riohard  Speab,"  were 
struck  through  with  a  pen. 

(o)  The  words  "  in  trust,"  were  struck  through  with  a  pen. 
(c)  The  words  "  to  divide,"  were  struck  through  wkh  a  pen. 
TOL.  I.  2  A 
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two  (a) 
"  To  my  brother-in-law  John  Bone  one  thousand  4  p.ccnts. 

A 

"  to  be  set  apart  in  my  name  in  the  bank,  in  trust  for  the 

of  my  brother-in-law  John  Bone, 
"  son  &  daughter  A  the  same  way  as  I  have  given  the  1000 

"  consols  to  my  brother  Richard's  children. 

"  To  my  sister-in-lawSophiaNewsam  the  interest  &di?idends 

"  of  all  my  India  stock,  in  trust  apply  the  same 

"  towards  the  education  of  her  children, which  I  hope  she  will 

"  faithfully  do ;  &  her  receipt  for  such  interest  to  be  a 

"  sufficient  discharger  notwithstanding  her  coverture. 

any  one  (c) 
"  When  either  child  attains  21,  his  other  share  of  the  stock 
▲ 
"  to  be  transferred  to  him  or  her,  according  to  the  number 

"  of  children  my  8*.  sister-in-law  shall  then  hare  ; 

"  &  so  as  often  as  it  shall  happen  that  any  one 

u  child  shall  attain  21,  a  like  transfer  to  be  made. 

the 
"  As  to  all  A  rest  &  residue  of  my  money,  stocks, 

"  funds,  securities,  &  also  my  chambers  at  No.  2, 

"  Gray's  Inn  Square  &  all  my  other  property 

Mr. 
in-law  John  Bone  &  a  Christopher  Newsom, 
"  I  give  the  same  to  my  brother  a  Cuaslss  Spear,  (</) 

exors.  (e) 
"  his  A  admors.  &  assigns,  for  hU  own  use ;(/)  &  I  appoint 

"  them  (g)  sole  (h)  to  be  executors. 

"  WM.  SPEAR. 
"  Gray's  Inn,  31  July,  1809,  (t)  1810/' 
The  paper  was  endorsed  "  Intended  Will." 

(a)  The  word  "  one,"  was  struck  through  with  a  pen. 
(fc)  The  word  "  either,"  was  struck  out  with  a  pen. 

(d)  The  words  "Charles  Spear,"  were  struck  through  with 
a  pen. 

(e)  The  word  '*  his,"  was  struck  through  with  a  pen. 

(/)  The  words  "  for  his  own  use,"  were  struck  through  with 
a  pen. 
(g)  The  word  «  them"  had  been  "  him." 
(fc)  The  word  "  sole,"  was  struck  though  with  a  pen. 
(0  "  1809"  was  struck  through  with  a  pen. 
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19th  August,  1810. 
Whole  Property.  £. 

2000  4  per  cents at    85.  ...1700 

1300  consols —    68....  884 

60  percents.  longann.  —    18. . . .  1080 

1000  India  stock —  182 1820 

Chambers 800 

Furniture  about 600 

Sir  Jno.  Q.  Johnston's  bond 750 

7634 

Partnership  about KiOO 

8634 
Disposed  of  by  Will.       £. 

2000  4  per  cents 1700 

1000  consols 680 

1000  India  stock 1820 

Legacy  to  my  uncle 500 

ditto  to  my  brother  Charles.  •  500 

5200 

3434 

Richard  Spear,  one  of  the  brothers  of  the  de- 
ceased, entered  a  caveat,  and  opposed  the  validity 
of  these  testamentary  schedules :  and  the  executors 
gave  in  an  allegation  pleading, 

1st,  That  the  deceased  being  of  sound  mind, 
and  desirous  of  settling  his  worldly  affairs,  wrote 
,  the  paper  A.;  and,  having  approved  thereof,  on  or 
about  the  3lst  of  July,  1809,  or  on  the  31st  of 
July,  1810,  being  the  several  dates  appearing 
thereon,  subscribed  his  name  thereto. 

2d,  That  the  deceased  being  minded  to  make  al- 
2a2 
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1811.  terations  in  his  will,  as  well  in  the  dispositions 
Term.  thereof  as  also  in  the  appointment  of  executors, 
v-**v-w  with  his  own  hand  made  the  alterations  afterwards 
Newsam  P'eaded ;  and  having  so  done,  on  or  about  the  19th 
v.  of  August,  1810,  he  wrote  the  paper  B.,  and  therein 
described  the  particulars  and  amount  of  the  pro- 
perty he  possessed,  and  specified  the  legacies  given 
by  paper  A.  to  ascertain  the  total  amount  thereof, 
and  thereby  recognized  and  confirmed  the  several 
alterations  made  in  Paper  A.;  and  that  the  de- 
ceased, by  the  alterations  made  in  paper  A.,  ap- 
pointed John  Bone  and  Christopher  Newsam  exe- 
cutors and  residuary  legatees. 

3d,  That  the  whole  of  the  papers  A.  and  B.,  and 
the  several  interlineations  and  alterations  therein, 
are  of  the  handwriting  of  the  deceased. 

4th,  That  on  Friday  the  19th,  and  Saturday  the 
20th,  of  July,  1811,  William  Cardale,  the  partner 
and  confidential  friend  of  the  deceased,  visked  him 
at  his  house  at  Holloway,  by  his  the  deceased's  re- 
quest, he  being  in  an  infirm  state  of  bodily  health, 
but  of  sound  minfl  ;  and  the  said  William  Cardale, 
on  both  said  occasions,  then  spoke  to  hint  on  the 
subject  of  his  will ;  that  the  said  deceased,  on  such 
occasions,  said  he  had  written  over  the  heads  of  his 
will,  and  signed  it,  and  it  would  do  very  well ;  and 
upon  the  said  William  Cardale  urging  him  to  make 
his  said  will  in  a  more  formal  manner,  and  offering 
his  assistance  therein,  the  deceased  said  he  would 
do  it,  but  repeated,  that  what  he  had  already  written 
would  do  very  well,  or  to  that  effect;  that  about 
nine  o'clock  on  the  following  morning,  being  Sun- 
day, the  21st  of  June,  Mr.  Cardale  again  attended 
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at  the  deceased's  said  house,  in  consequence  of  a       isn. 

Michaelma* 
message  from  John  Bone,  party  in  this  cause,  re-       Term. 

questing  him  to  come  immediately,  as  the  deceased 
bad  been  taken  suddenly  ill*;  but  on  his  arrival 
found  that  the  deceased  had  died  suddenly,  a  short 
time  before  his  the  said  Mr.  Cardale's  arrival ;  that 
John  Bone,  and  his  wife  Ann  Bone,  being  then 
present,  the  said  William  Cardale  thought  it  pro- 
per to  seal  up  and  secure  the  deceased's  property, 
till  his  relations  could  be  assembled  ;  and,  with  the 
approbation  of  the  said  John  and  Ann  Bone,  he 
proceeded  to  seal  up  and  secure  the  deceased's  ef- 
fects in  his  house ;  and  on  inquiry  for  the  key  of 
the  chest  in  which  the  deceased  deposited  his  plate, 
the  deceased's  woman  servant  said,  that  the  same 
was  usually  kept   in   the  drawer  of  a  wardrobe 
which  stood  in    his  bed-chamber;  that    the    said 
William  Cardale  unlocked  the  said  wardrobe ;  and 
upon  unlocking  also  an  internal  drawer,  the  paper 
A.  appeared  lying  at  the  top  ef  other  papers  of 
moment  and  concern  which  were  contained  in  the 
said  drawer,  the  said  paper  A.  being  folded  toge- 
ther, but  not  inclosed  in  any  envelope  or  cover,  or 
sealed,  and  the  paper  B.  being  folded  therein  ;  that 
the  said  William  Cardale  then  proceeded  to  read 
over  the  said  papers  aloud  to  the  said  John  and 
Ann  Bone,  and  then  observed  the  several  oblitera- 
tions, interlineations,  and  additions,  now  appearing 
therein ;  and  the  article  concluded  with  pleading  the 
plight  and  condition  of  the  papers  in  the  usual  form. 

Judgment. 

Sir  John  Nicholl. 

William  Spear,  a  solicitor,  is  the  party  deceased; 
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■—two  papers  are  propounded  as  his  will  by  the 
executors., — which  are  opposed  by  the  next  of  kin. 

The  papers  themselves  are  important ;  A  is  su- 
perscribed as  the  "  heads  of  the  will  of  Wm.  Spear, 
of  Gray's  Inn  ;"  the  inference  would  be  from 
this,  that  it  was  a  paper  from  which  it  was  intended 
that  a  more  formal  will  should  be  drawn  out ; — it 
is  dated  and  subscribed,  and  it  contains  a  complete 
disposition ;  still,  however,  if  it  rested  here,  the 
Court  must  have  considered  it  as  imperfect,  because 
it  is  described  "  heads  of  a  will."  But  alterations 
were  made  afterward  in  a  formal  manner,  which 
look  like  an  alteration  in  his  intention  as  to  this 
point ;  and  there  is  a  high  probability  that  he  in- 
tended this  paper  to  have  effect ;— but  the  Court 
is  not  left  to  this  conjecture. 

Paper  B.  was  written  within  a  fortnight  after- 
wards; this  contains  a  calculation  of  the  amount  of 
his  property,  and  then  enumerates  the  several  lega- 
cies, exactly  in  conformity  with  the  will.  And  it  is 
pleaded  that,  when  the  deceased  was  taken  ill,  he 
told  his  friend  Mr.  Cardale  "  that  he  had  written 
the  heads  of  his  will,  and  signed  it,  and  that  it 
would  do  very  well;99  that  Mr.  Cardale  urged  him 
to  make  it  in  a  more  formal  manner.  He  said  he 
would,  but  repeated,  that  which  he  had  already 
written  would  do  very  well, — and  he  died  unex- 
pectedly the  next  morning  before  Mr.  Cardale's 
arrival. 

If  these  facts .  shall  be  proved,  as  they  are  laid 
in  this  allegation,  they  will  be  decisive  of  the  va- 
lidity of  this  paper;  they  will  establish  continuance 
of  intention,  and  non-execution  caused  by  the  in- 
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terposition  of  death  ;— the  paper  was  found  not  as  a 
cast  off  memorandum,  but  carefully  preserved. 

The  Court  can  have  no  doubt  in  admitting  this 
allegation  (0). 

(a)  The  cause  came  on  for  hearing  on  the  26th  of  February, 
1812,  when  the  allegation  being  proved  by  the  evidence  of  Mr. 
Cardale,  and  two  other  witnesses,  the  Court  pronounced  for  the 
validity  of  paper  A.,  but  rejected  paper  B. 

From  this  sentence  an  appeal  was  interposed  by  Richard 
Spear,  to  the  High  Court  of  Delegates ;  and  in  the  course  of 
proceedings  in  that  Court,  Charles  Spear,  another  brother  of  the 
deceased's,  intervened;  and  alleging  himself  to  be  the  sole  exe- 
cutor named  in  paper  A.,  propounded  that  paper  as  it  stood 
prior  to  the  alterations  made  in  the  three  last  lines ; — he  also 
gave  in  an  allegation  pleading  that  the  alterations  and  inter- 
lineations in  the  three  last  lines  were  not  made  by  the  deceased, 
nor  under  his  directions; — and  that  he  always  entertained  a 
great  aversion  and  contempt  for  Christopher  Newsam  — Off  this 
allegation,  fourteen  witnesses  were  examined.  The  executors 
gave  in  a  responsive  plea  contradicting  these  facts,  on  which 
they  produced  eighteen  witnesses. 

On  February  15  and  17,  1816,  the  cause  was  argued  at  Ser- 
jeant's Inn,  before 

Mr.  Justice  Graham, 

Mr.  Justice  Bailey, 

Mr.  Justice  Dallas, 

Doctor  Arnold, 

Doctor  Adams, 
and 

Doctor  Do  d  son. 

Dr.  Swabey,  Dr.  Jenner,  and  Mr.  Heald,  were  counsel  for 
the  executors ; — Dr.  Stoddart  and  Mr.  Warren,  for  Richard 
Spear  ; — and  Dr.  Phitlimore,  Dr.  Lushington,  and  Mr.  Philli- 
more,  for  Charles  Spear. 

The  Delegates  established  paper  A.,  and  condemned  "Richard 
Spear  in  the  costs  occasioned  to  the  Respondents  by  his  ap- 
peal,— excluding  therefrom  any  part  of  the  costs  which  arose 
from  the  intervention  of  Charles  Spear."  They  gave  no  costs 
against  Charles  Spear. 
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Michaelmas 
Term. 
Nov.  29.  Tappenden  v.  Walsh. 


££^^5£  AN  allegation  was  submitted  to  the  Court,  pro- 

S^irftPdw-  POUnding  a  wil1  dated  Dec.  15,  1797,  and  a  codicil 

^?lS?!Sd  dated  0ct  2'  1801'  of  Anne  ThomP*on*  widow  ;— 
separate  use.    both  made  during  her  coverture. 

The  property  had  devolved  to  her  partly  under 
the  will  of  Anne  Wilson,  and  partly  under  the 
Will  Of  Thomas  Martin : — by  the  former  instru- 
ment, the  property  had  been  left  to  trustees  for 
her  use,  with  a  power  to  her  of  disposing  of  it 
"  by  any  writing  purporting  to  be,  and  in  the  na- 
tureof,  her  last  will  and  testament"  By  the  will 
Of  Thofnas  ^Martin,  a  legacy  had  been  bequeathed 
"  to  her,  and  her  heirs,  executors,  and  administra- 
tors, and  assigns,  absolutely,  and  for  ever  to  and  for 
her  and  their  own  sole  and  separate  use  and 
benefit." 

Adams  and  Stoddart  opposed  the  admission  of 
the  allegation. 

Sxcabey  and  Jenner,  contra, 

Cited  Byley  and  Asberry  v.  Lawton,  Arches, 
1731.  Bennet  v.  Davis,  2d  Peere  Williams.  Bolfe 
v.  Budder,  Bunbury  (a). 

(a)  It  stood  singly  on  the  point,  whether  from  the  circum- 
stances she  had  such  a  separate  property  in  the  bond  that  she 
could  dispose  of  it :  and  per  curiam,  clearly  she  is  not  only 
executrix,  but  the  bond  is  devised  to  her  sole  and  separate  use, 
which  Tests  the  Interest  in  her  in  a  Court  of  Equity,  as  much  as 
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Judgment.  mu. 

o-     y         Tk.r  flffrlisMTfam 

air  John  Nicholl.  Ifem. 


Two  objections  are  taken  to  this  allegation. 

First,  That  Anne  Thompson  had  no  right  to 
dispose  ef  her  property  by  will,  for  want  of  a  power     Wauk. 
from  her  husband  authorizing  her  to  do  so. 

Secondly,  That  the  codicil  disposes  of  property 
not  her  own,  as  by  the  will  of  Thomas  Martin,  who 
bequeathed  it  to  her,  it  was  not  left  to  trustees  for 
her  separate  use. 

By  the  law,  as  it  stands  at  present,  a  married 
woman  who  possesses  separate  property,  may  dis- 
pose of  it  without  the  consent  of  her  husband. 

The  probate  of  this  Court  does  not  decide  upon 
the  right  of  disposal, — it  decides  merely  on  the 
factum  of  the  instrument ;— perhaps,  if  no  probate 
were  grafted  by  this  Court,  the  person  to  whom 
the  property  is  left  might  be  unable  to  recover  it 

The  general  right  of  the  wife,  in  this  respect, 
has  been  established  in  a  great  variety  of  cases. 
In  Sees  v.  Rhodes  (a),  a  wife  without  any  autho- 
rity from  the  husband,  disposed  of  separate  pro- 
perty, over  which  she  had  controul. 

4n  Bowes  v.  Bowes  (b),  this  Court  laid  down 
that  it  would  not  look  nicely  into  the  power  of  the 
wife,  as  that  right  belonged  to  another  Court; — 

if  the  son  had  Tested  it  in  trustees  for  her  separate  use ;  and 
there  are  many  instances  where  a  Court  of  Equity  has  decreed 
an  husband  to  stand  as  a  trustee  for  the  separate  use  of  his  wife. 
Lady  Suffolk's  case,  who  married  Serjeant  Maynard ;  Sir  Joseph 
Bern's  wife;  Seymour  t.  DUhes,  Not.  17,  1718.  See  Rotfei* 
Budder,  Bunbury's  Reports,  p.  18/. 

(a)  Rees  t.  Rhodes,  Prerog.  Trinity  Term,  1799. 

(ft)  Bowes  t.  Bowes,  Prerog.  Hilary  Term,  1801. 
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1811-  in  that  case  the  Court  granted  a  limited  probate. 

Michaelmas 

Term.  Richards  v.  Lea  is  to  the  same  effect  (a). 


Tappenden 

V. 


In  other  Courts   the  same  doctrine  has  been 

held.     In  Fettyplace  v.  Gorges  (6),  Lord  Thurlow 

ViALMH.     gaid, €t  that  where  personal  property  was  enjoyed 

separately  by  the  wife,  it  must  be  enjoyed  with  all 

Us  incidents." 

The  Court  will,  therefore,  grant  probate  without 
the  consent  of  the  husband,  limited  to  the  separate 
property  of  the  wife. 

The  second  objection  is,  that  the  codicil  dis- 
poses of  property  not  her  own  because  it  was  not 
given  to  trustees  for  her  separate  use.  It  appears 
to  me,  however,  that  the  will  of  Thomas  Martin 
does  convey  the  property  to  the  separate  use  of 
Mrs.  Thompson,  independent  of  her  husband.— 
If  I  am  at  all  required  to  give  an  opinion  as  to  this 
point,  I  apprehend  that,  under  the  words  of  this 
will,  a  Court  of  Equity,  or  any  Court,  would  de- 
cide that  she  had  a  right  to  enjoy  the  property  in- 
dependently of  her  husband ;— at  all  events,  it  is 
not  necessary  to  decide  this  point ;  it  is  enough  for 
this  Court  to  grant  its  probate. 

I  have  no  difficulty  in  admitting  the  allegation  ; 
— nor  shall  I  have  any  difficulty,  if  the  facts  are 
proved,  in  granting  a  limited  probate. 

(a)  Richards  t.  Lea,  Michaelmas  Term,  1805. 

(ft)  "  All  the  cases  shew  that  the  personal  property,  where  it 
can  be  enjoyed  separately,  must  be  so  with  aU  its  incidents; 
and  the  jus  disponent!*  is  one  of  them." — Fettyplace  t.  Gorges, 
Brown's  Chancery  Reports,  Vol.  III.  p.  10. 


~* 
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Faremouth  and  Others  r.  Watson. 


Michaelmas 

Term. 

Dec.  4. 


-An  Appeal  from  the  Consistory  Court  of  Exeter. 


*  A  civil  suit  to 

J  UDGMENT.  tonal  m  incet. 

Sir  John  Nicholl.  bro^cht^X 

This  suit  originated  at  Exeter,  but  was  brought  h^mnd,*11* 
into  this  Court  by  appeal  on  an  incidental  question ; 
the  cause  has  been  retained  here,  and  now  conies 
Upon  the  merits  as  an  original  cause. 

It  is  a  proceeding  to  declare  void  the  marriage 
of  Samuel  Watson  with  Catherine  King  well,  on 
account  of  affinity,  she  being  the  sister  of  Ann,  his 
Former  wife. 

The  suit  is  brought  as  a  civil  suit;  the  parties 
bringing  it  are  the  sisters  of  Samuel  Watson,  who 
have  an  interest  under  the  will  of  their  mother, 
contingent  upon  the  death  of  their  brother  without 
lawful  issue  ;— these  sisters  are  also  his  next  of  kin ; 
- — the  Court  has  already  on  the  admission  of  the  al- 
legation (a)  given  an  opinion  that  a  slight  interest 
is  sufficient  to  enable  a  party  to  bring  a  suit  of  this 

(a)  Arches,  May  12,  1810;  the  admission  of  the  allegation 
>res  opposed,  and  the  Judge  took  time  to  deliberate  whether 
the  parties  promoting  the  suit  had  not  set  forth  sufficient  interest 
to  authorize  the  Court  to  entertain  the  question.  1 
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1811.       description,  and  there  is  full  proof  of  a  sufficient 

mT^T  intere8t  here- 
v^*v^-/         The  marriage  of  John  Kingwell,  the  father  of 

YSSZ  the  two  8isters'  with  Ann  Wedger  in  1748  is 
v.         proved  by  the  entry  of  that  marriage,  and  by  their 
ATSaw-    subsequent  cohabitation,  reputation,  and  acknow- 
ledgment. 

The  birth  and  baptism  of  their  children,  Ann 
and  Catherine,  is  also  proved  by  the  entries  of 
their  baptism,  and  reputation,  and  acknowledg- 
ment as  the  children  of  John  and  Ann  Kingwell;— 
and  by  their  reputation,  and  acknowledgment  of 
each  other  as  sisters. 

The  marriage  of  Samuel  Watson  in  1790  with 
Ann,  and  her  subsequent  death,  are  proved  by  the 
registers ;— Ann  died  in  1788;  it  has  been  objected 
that  these  facts  were  not  proved  by  any  one  who 
was  present  either  at  the  marriage,  or  the  funeral. 
This  is  not  necessary  ;— their  identity  is  sufficient, 
— proof  by  exhibits  is  more  stringent,— besides,  there 
is  no  attempt  to  prove  diversity, — it  would  have 
been  important  to  the  adverse  party,  himself  and 
his  children  to  have  proved  k ;— his  silence,  there- 
fore, tends  to  confirm  the  (act,  and  there  is  no 
suspicion  of  collusion. 

The  subsequent  marriage  of  Samuel  Watson 
with  Catherine,  the  sister  of  his  first  wife,  is  not 
proved  by  direct  evidence  of  the  fact,  or  hy  the 
entry  in  any  register ; — the  place  of  that  marriage 
having  been  kept  secret; — but  the  cohabitation  of 
these  parties, — their  acknowledgment  of  each  other 
as  husband  and  wife, — their  having  had  four  child- 
ren as  their  issue,— and  their  always  claiming  to  be 
husband  and  wife,  is  most  fully  proved. 


^ 
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Eighteen  years  of  cohabitation,  reputation,  and 
acknowledgment, — the  concealment  of  the  place 
where  the  marriage  was  celebrated,— the  absence 
of  all  attempt  in  the  party  himself  to  deny  or  dis- 
prove the  fact, — leave  no  doubt  in  my  mind  that  for 
the  purposes  of  this  suit  the  fact  is  sufficiently 
established. 

If  no  marriage  took  place,— no  injustice  will  be 
done ; — here  is  an  incestuous  connection  which 
ought  to  be  stopped,— and  the  issue  are  illegitimate. 
The  Court,  therefore,  cannot  do  wrong  in  pro- 
nouncing the  marriage  void,  and  in  signing  the 
sentence  prayed. 


1811. 

Mickaelmai 

Term. 


Faezmovth 

and  Others 

v. 

WATI05. 


PREROGATIVE  COURT  OP  CANTER- 
BURY. 

Wood  v.  Wood. 


Judgment. 

Sir  John  Nicholl. 


1811. 

Mickaelmai 

Term. 

Dec.  6. 


Part  of  a  will 
established, 
and  part  held 

James  Wood  is  the  party  deceased ;  be  died  on  Stied  toV*- 
the  29th  of  March,  1809,  leaving:  Jane  Wood  his  **' 
-widow,  and  also  a  mother  and  brother,  several 
sisters,  and  some  nephews  and  nieces :  he  had  real 
property  to  the  value  of  about  20,00W.  and  per- 
sonalty amounting  to  about  13,000/. 

An  unexecuted  paper,  being  a  paper  of  instruc- 
tions marked  A.  and  which  refers  to  a  will  of  the 
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1811.       deceased's  brother  Jacob,  has  been  propounded  by 
*Term.      ^c  widow,  as  containing  with  that  will  so  referred 


Wood 


to  the  will  of  the  deceased. 

Another  paper  B.  which  was  the  draft  of  a  will 

Wood*     prepared  from  A.,  has  been  propounded  at  the 

hearing  of  the  cause  ;  and  I  am  now  prayed  in  the 

alternative  to  pronounce  for  A.  and  B.,  or  for  A. 

and  the  brother's  will. 

All  these  papers  are  opposed  by  the  mother,  and 
three  other  next  of  kin,  who  pray  an  intestacy. 

The  history  of  the  papers,  as  given  in  the  evi- 
dence, is  to  this  effect : — the  deceased  was  taken  ill 
on  Sunday,  the  26th  of  March,  1809;  he  was  rather 
better  on  the  Monday ;  but  on  the  Tuesday  morn- 
ing he  grew  worse.  On  that  morning,  Amy  White, 
a  maid  servant,  who  is  examined  on  behalf  of  the 
opposer,  states, 

"  That  about  eight  o'clock,  the  deceased  ex- 
"  pressed  a  wish  that  his  solicitor,  Mr.  Edis,  should 
"  be  sent  for,  and  asked  the  respondent  to  go  for 
€e  him ;  t>ut  she  was  prevented  so  doing  by  Mrs. 
"  Wood,  the  deceased's  wife ;  and  soon  afterwards 
"  the  deceased  asked  her  if  she  had  been  to  Mr. 
"  Edis;  and  on  her  telling  him  she  had  not,  he 
"  seemed  quite  angry,  and  desired  her  to  tell  Mr. 
"  Thomas  to  come  up  to  him  for  that  purpose, 
"  which  she  accordingly  did." 

Mr.  Thomas,  (who  was  clerk  to  the  deceased,) 
states, 

"  That  about  eleven  o'clock,  he  was  desired  by 
"  the  deceased  to  go  to  Mr.  Edis,  his  solicitor,  and 
"  desire  him  to  come  and  take  instructions  for  his 
«  will.   He  accordingly  went,  but  Mr.  Edis  was  nut 
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at  home;  he  left  a  message  for  him ;   Edis  came       1811. 
ihortly  afterwards,  in  the  forenoon,  and  he  accom-       Term. 


Wooi* 

v. 


'*"  panied  him  up  stairs  into  the  deceased's  room.19 

So  that  the  whole  originates  with  the  deceased 

h  i  ragelf ; — the  animus  testandi  is  strongly  marked,      Wood. 

he  is  angry  with  the  maid  for  not  going  to  Edis. 

IV*  »s.  Wood  had  no  desire  for  a  will,  she  prevents 

the  maid  from  going, — the  deceased  then  sends  his 

clerk ;  so  that  the  intention  of  making  a  will,  and 

dying  testate,  is  quite  spontaneous,  and  is  decided. 

]Vf  r.  Edis  then  takes  up  the  account,  "  that,  on 

"   entering  the  room,  the  deceased  shook  hands  with 

*"*    bim,  and  addressing  him,  said,  €  I  want  you  to 

make  my  will/  The  deponent  asked  the  deceased 

*"*"   <:o  give  him  instructions ;  pen,  ink,  and  paper,  were 

*"**   brought ;  the  deceased  gave  instructions  verbally, 

^prhich  he  wrote  down  in  the  deceased's  presence ;— 

e  *"   *:hat  the  deponent  prepared  the  will  of  the  deceased's 

fcrother  Jacob,  who  died  about  a  year  ago ;  the  de- 

*"**  ceased  was  one  of  the  acting  executors,  and  well 

^°  acquainted  with  the  contents  thereof;  and  being 

**"  desirous  of  making  his  own  will,  in  great  measure, 

*"*"   similar  to  the  will  of  his  late  brother,  he  referred 

*"""  thereto  by  telling  the  deponent  that  he  meant  his 

'**    ^vife  to  be  left  exactly  as  Mr.  Jacob  Wood's  wife 

**"   'was ;  and  the  deponent  then  wrote  the  same  down 

c*  in  nearly  the  same  words  as  dictated  by  the  tes- 

*'  tator  ;  the  deceased  then  proceeded  to  dictate  tbe 

Brest  of  th  e  instructions,  and  the  deponent  wrote  the 

C€r  same  in  manner  aforesaid,  being  the  whole  of  the 

c*  testamentary  schedule  A.  except  (besides  some- 

'""  thing*  quite  immaterial,)  that  he  wrote  the  words 

'**  'if  children;  if  none,  to  have  estate  and  effects  sub- 
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urn.       wj^f  as  hereunder  ;'  subsequently  to  taking1  such 
Term.      "  instructions,  as  will  be  hereafter  deposed ;  that  as 


Wood 

9* 


"  he  wrote  each  clause,  he,  as  he  recollects,  read  the 
"  same ;— that  the  deceased  was  very  ill,  and  the  de- 
Woo*.  "  ponent  was  as  concise  as  possible  in  taking  the  in- 
"  strnctions ;  yet,  he  is  certain  they  were  exactly 
"  conformable  to  the  deceased's  wishes,  and  met  hit 
"  approbation  ;  that  having  completed  them,  he  of 
"  his  own  accord  said  he  would  immediately  go 
"  home  and  prepare  the  will,  and  then  left  the  de- 
"  ceased,  taking  the  instructions  with  him." 

Mr.  Thomas  "  well  recollects  the  deceased  men- 
"  turned  his  intention  to  make  his  will  in  great  naea- 
"  sore  similar  to  that  of  his  late  brother  Jacob, 
"  by  saying  that  he  meant  his  wife  should  be  left 
"  exactly  as  his  brother  Jacob's  wife  was,  and  that 
a  his  mother  should  be  left  the  same  as  in  his  brother's 
"  will ;  that,  as  Mr.  Edis  wrote  down  the  instructions, 
"  he  read  the  same  clause  by  clause  to  the  deceased, 
rr  who  well  understood  and  approved  thereof,  to  the 
"best  of  the  deponent's  recollection;  Mr.  Edis, 
"  when  he  had  completed  the  instructions,  read  them 
"  all  over  t*  the  deceased,  who  expressed  his  appro- 
"  batkm  thereof,  and  desired  the  will  to  be  prepared 
"  as  soon  at  possible/' 

Mr.  Dawm,  who  was  an  intimate  friend  of  the 
deceased's,  and  joint-executor  with  him  under  Ins 
brother  Jacob's  will,  states,  "  that  being  informed 
"  the  deceased  wanted  to  see  him,  he  went  into  his 
"  room,  and  found  Mr.  Thomas  and  Mr.  Edis  with 
"  him ;— Edis  was  writing ;  he  was  informed  they 
"  were  instructions  for  the  deceased's  will.  Edis  said 
"  the  deceased  had  expressed  himself  very  aaxkmt 
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'' that  *he  deponent  should  be  one  of? his  executors ; 
-"be  asked  the  deceased  if  he  wished  him  so  to  be ; 
"  to  which  he  replied, e  Yes,  he  did  very  much.'  The 
**  deponent  answered  he  would  not  hesitate,  if  he 
r*  would  let  him  Jcnow  with  whom  he  was  to  act.  The 

'  "  deceased  said. he  meant  his  wife  to  be  one  of  the 
"executors  ;  after  which  some  conversation  ensued 
"  about  the  propriety  of  appointing  a  third,  the.de-* 

~"  ponent  suggesting  such  propriety,  and  asked  the 
**  deceased  if  he  would  have  either  of  his  relations 
'•appointed  or  not.     The  deceased  decidedly  an* 

"**"«wered,  c  No/  Mr.  Turner  and  his  6on  were  pro* 

-*"*"  posed,— the  deceased  stated  his  reasons  for  not 
*"•  adopting  them,  and   at  length,    Mr.  Ayton,  Mr. 

: -*"*"  Dawn's  then  partner,  was  fixt  upon."  Mr.  Dawes 

*  *"  adds,  'that  the  deceased  being  at  such  time  setting 
*"*"  up  in  bed,  threw  himself  rather  back  on  his  pillow, 
~~and  said, '  Now  I  am  satisfied/  That  the  whole 
~*  instructions  were  read  over  to  the  deponent  in  the 
****  deceased's  presence  and  hearing ;  and  he  well. re- 

"**  members  that  it  was  intended  by  the  deceased,,  that 

*  'the  will  of  his  late  brother  Jacob  should  form. the 
**  basis  of  his  will,  for  the  deponent  .well  remembers 
•"•■that  in  such  instructions,  which  were  read  over  to 
~*  the  deceased  as  well  as  to  the  deponent,  and  were 
*"*  also  looked  over  and  read  by  the  deponent,  as  Mr. 
^^Edis:  was  writing,  the  latter  part  began  with  ex- 
**  pressing  that  Mrs.  Wood  was  to  be  left  exactly  as 
m*i  Mr.  Jacob  Wood's  wife  was,  and  that  the  deccas- 

~  ^5ied's  mother  was  to  be  left  similarly,  as  under  Mr* 

**  Jacob  Wood's  will; — that  he  is  quite  certain  the 

~  **  deceased  perfectly  well  knew  and  understood  the 

^ whole  contents  of  the  instructions;  .and  that  he, 

vol.  i.  2  b 


,Woqi> 

9. 

Worn, 


\ 
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ihii.      "  the  deceased  did,  in  the  deponent's  presence,  de- 
Term.      "  c'are  the  same  to  be  quite  as  he  intended  his  Will 
v*rv*w     "  to  be." 

Wood 

r  No  evidence  can  more  strongly,  clearly,  and  uni- 

Wood.  formly,  mark  a  fixed  and  decided  testamentary  in- 
tention, and  more  particularly  the  intention  of 
leaving  his  wife  exactly  the  same  as  his  brother 
Jacob  bad  left  his  wife. 

The  next  of  kin  have  given  an  allegation  plead- 
ing incapacity  arising  from  delirium  the  whole  of 
this  day. 

They  have  examined  four  witnesses ;  the  two 
apothecaries,  neither  of  whom  saw  him  till  that 
evening. — 

The  maid  servant,  who  says,  "  that  he  was  free 
"  from  delirium  till  the  afternoon,  about  three 
"  o'clock.     And 

Dr.  Meyer,  who  says,  u  that  when  he  visited 
"  him  in  the  morning,  between  eight  and  nine,  or 
"  between  nine  and  ten,  he  was  in  a  state  of  strong 
"  delirium,  (which  renders  it  probable  that  his  con* 
"  versation  with  the  maid  servant,  when  he  desired 
"  her  to  go  for  Mr.  Edis,  was  at  a  later  hour  than 
"  she  mentions,)  but  that  between  twelve  and  one, 
"  when  he  again  visited  the  deceased,  he  found  him 
"  free  from  delirium,  quiet,  and  perfectly  rational, 
"  and  so  far  from  being  incapable  of  giving  instruc- 
"  tions  for  his  will,  that  he  considered  him  fully  ca- 
"  pable,  and  he  would  not  have  hesitated  becoming 
"  witness  to  a  will  at  thai  time,  had  he  been  re- 
"  quested  ; — that  when  he  visited  him  on  the  same 
"  day  in  the  evening,  he  found  him  in  a  high  de- 
"  lirium,  and  he  died  next  morning ; — that  when 
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Sf  be  visited  liim  the  second  time  about  noon  he      ,1811:^ 
"  saw  some  persons  with  him,  but  does  not  recol-       Term. 
"  lect  who  they  were." 


The  evidence  then  upon  the  opposer's  own  al- 
legation, though  it  proves  prior  and  subsequent 
delirium;  yet,  at  the  time  of  the  transaction,  it 
proves  an  entire  absence  of  disorder,  and  perfect 
capacity. 

The  Court,  indeed,  has  more  satisfactory  evi- 
dence than  the  opinion  of  any  witnesses,  viz.  the 
oonduct  of  the  deceased  himself,  which  leaves  no* 
doubt  of  his  capacity. 

The  paper  of  instructions  which  was  written, 
^was  to  this  effect : 

"  Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob 
"%Vood's  wife  was. 

"  Rings  the  same,  except  as  below. 
"  My  mother  to  be  left  similarly  as  she  was  under 
^Jacob's  will.  ; 

"  My  three  sisters  bQl.  each. 
Then  some  other  little  legacies  and  rings,  and 
~Ayton,  Dawes,  and  Mrs.  Wood,  executors. 

This  paper  then  precisely  corresponds  with  the 

parole  account  given  by  all  the  witnesses.    The 

disposition  in   favour  of  the  wife  and   mother  is 

only  intelligible  by  a  reference  to  Mr.  Jacob  Wood's 

will,  which,  in  substance,  is  to  this  effect : 

"  Mr.  Jacob  Wood  gives  his  wife  400/.  per 
"  annum,  and  the  residue  to  his  children,  if  the 
"  child  which  he  has  (having  then  one  son,)  or  any 
"  other  child,  should  live  to  the  age  of  twenty -one ; 
"  but  if  this  son,  and  all  other  children,  die  before 
"  twenty-one,  then  the  interest  of  the  whole  tp  the 

2*2 


Woo* 

o. 
Wood* 


..  1811.       «  wife  for  life ;  and  after  her  Math/'tlfe  VfeVersion 

JfW*»*.       "  t6  ^  *otber,  brother,  atid  6thfef  tel&tiohs.    Hie 

^f^^      "  mother  has  a  legacy  of  120/.  besides  tier  revfer- 

°OD       "  sionary  interest  in  (he  residbe." 

W6oi.         The  intention  of  the  brother  $eem&  Whave  been 

to  give 'the  wife  400/.  per  annum,  if  they  had  any 

child  or  Children  ;  and  if  none,  (and  tit  the  time  of 

making  the  will  he  had  none,)  the  interest'bf  the 

whole  to  her  for  heir  life;  and  after  her  death,  the 

reversionary  interest  to  his  own  family,    to  hl6 

mother,  brother,  and  sisters. 

The  deceased  was  perfectly  capable;  it  is  strongly 
pleaded  that  he  well  knew  the  contents  of  his 
brother's  will ;  he  was  the  acting  executor  under 
it.  Mr.  Edis  had  drawn  the  will, — he  must  have 
perfectly  understood  his  intention.  Mr.  Dawes 
also  was  executor  under  that  will.  The  only  pos- 
sible doubt  could  be  whether,  as  his  brother's  wife 
was  de  facto  only  receiving  400/  he  having  left'ft 
son,  the  deceased  intended  to  give  his  wife  only 
400/1.  a  year;  or  ivfiethfer  he  intirided  to  give  the 
whole  for  life,  (he  having  no  child,}  as  his  brother's 
ivife  would  have  in  the  event  of  hdr  child  dying. 
T  should  have  thought  clearly  that  he  meant  her  to 
'have  an  annuity  of  400/.  at  all  events,  and  a  life  in- 
terest in  the  whole,  if  (here  were  no  children  ;  and 
then  the  whole  to  go  to  his  mother  and  other  re- 
lations ;  and  such  I  'think  is  the  construction  of  the 
paper  itself.  The  Court  would  have  no  room  to 
entertain  any  judicial  doubt  as  to  the  intention. 

Suppose  then  the  deceased  had  been  struck  with 
rfudden  death  the  moment  these  persons 'left 'his 
room ;— here  ufras  the  deceased  himself,  of  his  6 wn 
accord  sending  for  his  Solicitor  to  make  bis  will, 
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—in  possession  of  futy  9apjBtpfty,— rdictating instruc-       }*})• 
tjioqs, — these  instructions  reduced  into  writing,; —      Tcrui'*" 
r^ad  oyer,— approved  by  him/^contaioing  a  fulj     ^ZP&ri 
disposition  Qf  bis  property,— no  doubt  py  hesitation         v^ 
of  his  intention, — his  friends  round  hiip,— no  sup:      Woof, 
pcfsitipn  o(f  any  improper  influence  apd,the  soli- 
citor carrying  away  the  instructions  to  prepare  a 
will  as  expeditiously  as  possible  froity  thep ; — but 
before  he  couk)  prepare  the. vyill  the  deceased  be- 
came incapabje  by  the  act  of  God,  anc}  died  the 
next  corning. — If  the  case  had  rested  hefe,  the 
Court  CQuJd  not,  proceeding  according  to  jts  ordi* 
i)$try  rules,  have  hesitated  in  pronouncing  for  t\\\% 
paper. 

The  question  then  is,  whether  anything  happened 
afterwards,  either  to  add  to  or  to  take  from  thip 
jmper ;  and  the  more  clear,  distinct,  and  deliberate, 
{he  intention  was  at  this  time,  the  more  clear 
should  be  the  proof  of  any  subsequent  alteration. 

There  is  introduced  into  this  paper  of  iflstjruo 
iions  a  most  important  additional  clause,  in  tjipsp 
words,  iC  if  children;  if  none,  to  have  all  the  estate 
and  effects,  subject  as  hereunder:"  these  words 
were  written  by  Mr.  Edis,  the  solicitor;  and  it  is 
admitted  that  they  were  not  written  till  he  was  in- 
formed of  the  deceased's  death.  Now  no  c*3£  has 
been  furnished  where  an  additional  clause  or  be- 
quest, written  after  the  testator's  death,  has  been 
established.  The  Court  would  be  very  sorry  to 
make  the  precedent,  more  especially  under  the  cir- 
cumstances of  this  case ;— perhaps  this  alone  woijld 
J>e  sufficient  for  me  to  direct  the  whole  clause  to  he 
struck  out ;— but  as  it  may  be  necessary  to  examine 
tfy*  whole  case,  in  prder  to  nep  whether  tye  forp&flr 
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1811.       part  of  A.  is  in  any  degree  affected,  or  whether  B. 
TVrm.      which  was  written  in  the  deceased's  lifetime,  can 


Wood 

v, 


be  supported,  the  further  evidence  must  be  con- 
sidered. The  effect  of  this  clause,  the  substance  of 
Wood,  which  is  introduced  into  B.  is  to  produce  a  very 
important  change  in  the  disposition ; — the  clause 
runs  thus : — 

f '  Mrs.  Wood  to  be  left  exactly  as  Mr.  Jacob's 
"  wife  was,  if  children;  if  none,  to  have  all  the 
u  estate  and  effects,  subject  as  hereunder." 

What  is  the  effect  of  this  ?  Here  is  no  child, — 
tvhy  that  Mrs.  Wood,  instead  of  taking  a  life  interest 
in  the  whole,  takes  the  whole  absolutely ;  instead  of 
being  left  exactly  as  Mr.  Jacob  Wood's  wife  was,  or 
would  have  been  if  her  child  had  died,  she  has  an 
absolute  interest  instead  of  a  life  interest ;  the  re- 
lations, and  among  others  the  mother,  instead  of 
haying  a  reversionary  interest  in  the  residue,  art 
wholly  excluded,  notwithstanding  the  mother  is  by 
this  Tery  paper  expressly  "  left  similarly  as  she 
was  under  Jacob' swill ;"  and  all  the  witnesses  say- 
ing the  deceased  perfectly  understood  and  ap- 
proved the  paper,  and  declared  it  was  exactly  what 
he  wished. 

This  most  important  alteration,  made  after  the  de- 
ceased had  so  deliberately  given  full  instructions  for 
his  will,  after  he  had  marked  a  decided  intention  to 
make  his  brother  Jacob's  will  the  basis  of  his  own ; 
— had  directed  his  wife  in  part  to  be  provided  for  as 
his  brother  Jacob's  wife ; — had  sent  away  the  so- 
licitor to  prepare  the  will  as  expeditiously  as  pos- 
sible ;— the  whole  transacted  in  the  presence  of  two 
'  con fidentmr  friends  :  I  say  this  important  altera- 
Htion,  if  it  had  been  reduced  into  writing  in  the  de- 
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ceased's  presence,  and  read  to  him,  and  standing  w1811;  . 

•         *      .            .                *                                    ••  Michaelmm 

upon  the  single  testimony  of  one  person,  would  Term* 


Wood 


have  staggered  and  alarmed  the  Court ;  if  not  as 
to  the  correctness  of  the  witness,  at  least  as  to  the 
capacity  of  the  deceased.  Such  a  change  of  inten-  Wood. 
tion, — not  a  slight  difference  in  the  amount  of  the 
legacy,  but  in  the  very  basis  and  leading  princi- 
ple of  his  will,  would  have  called  upon  the  Court 
to  have  examined  very  narrowly  whether  his  full 
capacity  continued ;  carefully,  to  have  ascertained 
whether  he  was  fully  understood  by  the  witness, 
whether  his  capacity  and  intention  had  been  fully 
proved,  or  whether  there  might  not  be  some  mis- 
apprehension between  the  witness  and  the  deceas- 
ed.    What  then  is  the  account  given  ? 

Mr.  Thomas  says,  "  that  the  deceased,  previously 
"  to  sending  for  Mr.  Edis  to  make  his  will,  told  the 
"  deponent  that  he  meant  to  leave  all  his  property 
"  to  Mrs.  Wood,  subject  to  such  legacies  as  he 
"  should  bequeath/' 

When  this  declaration  wast  made  does  not  ex- 
actly appear,  though  1  should  understand  the  wit- 
ness as  meaning  that  the  deceased  said  so  at  the 
time  he  sent  for  Edis ; — but  on  a  single  loose  de- 
claration of  this  sort,  the  Court  can  never  rely  ; — 
such  a  declaration  is  so  liable  to  be  misapprehended, 
so  liable  to  be  not  exactly  remembered,  so  liable 
to  be  loosely  made  without  restriction,  where  only 
meant  sub  modo. 

The  deceased  might  so  express  himself,  though 
meaning  to  leave  the  whole  but  "for  life  only  ;"— or 
the  witness  might  not  hear  the  limitation  or  re- 
striction for  life  :— it  is  not  corroborated  by  other 
declarations ;  there  is  no  suggestion  that  it  was  the 
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,1811'  generally  declared  intention  of  the  deceased  to  leav* 
Ttriii!  every  thing  to  bis  wife,  in  exclusion  of  his  other 
relations. — This  conversation,  then  spoken  to  by 
Thomas,  affords  very  little  proof  of  such  an  inten- 
tion;—but  if  it  .was  his  idea  then,— he  had,  when 
he  set  about  the  act,  come  to  a  complete  determin- 
ation to  make  the  same  division  between  bis  wife  and 
his  family  that  his  brother  Jacob  had  done, — to  her 
the  whole  for  life,  as  there  were  no  children  ;•— but 
then  the  property  to  revert  to  his  own  family. 

Mr.  ThomaS  goes  on  :  "  that,  on  going  down 
"  stairs  with  Edis,  he  told  him  that  if  Mrs.  Wood 
"  was  to  be  left  exactly  as  Mr.  Jacob  Wood's 
'<  wife,  it  would  not  correspond  with  what  the  de- 
"  ceased — had,  as  aforesaid,  previously  told  the 
((  deponent, — and  he  states  that  Edis  then  went  to 
"  Mr.  Dawes  in  bis  counting-house." 

Dawes  says,  "  that  after  he  had  been  a  short 
"time  in  his  office,  on  coming  down  from  the  de* 
"  ceased,  Edis  came  to  him  there ;  and  the  deponent 
"  having  recollected  that  the  circumstances  of  Jacob 
"  Wood's  will  could  ribt  entirely  form  the  basis  of  the 
"  deceased's  will,  as  the  deceased  had  no  child,  and 
"  Jacob  left  a  son ;  he  mentioned  the  same  to  Edis, 
"  and  as  there  might  be  a  child,  that  a  similar  trust 
"  inust  be  •  created  for  such  child,  as  Jacob  had 
(C  created  for  his  son;  and  he  advised  Edis  hccord* 
Singly  to  go  up  Stairs  to  consult  the  deceased, 
"  which  he  did." 

Edib  says,  "  that  as  he  was  going  to  prepare  the 
tf  will,  seeing  Mr.  Daives  in  his  counting-house, 
"he- went  in,  and  shewed  him  the  instructions; 
"  and  some  conversation  was  then  started  by  Mr. 
v  Dawes,  on  the  subject  of  the  deceased's  having 
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"left    this  will  the  same  as  his  brother  Jacob's       lsu. 

"  wife,  and  the  dissimilarity  there  was  in  their  si-       Term!^ 

"  taations,  Jacob  having  left  a  son ;  and  suggested 

'<  the  propriety  of  providing  for  the  deceased's 

"  leaving  issue,  although  he  had  none  at  that  time ;      Wocm>. 

"  and  thereupon  the  deponent,  at  the  suggestion  of 

"  Mr.  Dawes,  returned  to  the  deceased,  and  asked 

"  whether,  in  the  event  of  his  leaving  no  child,  he 

"  meant  the  residue  of  his  property  to  go  to  his 

"  own  relations,  as  his  brother  Jacob  had  directed 

"by  his  will;  to  which  the  deceased  replied  as  if 

"  he  recoiled  at  the  idea  of  leaving  his  property 

"  from  his  wife,  if  he  should  leave  ne  child, '  No, 

"  all  to  my  wife ;'  that  having  obtained  no  further 

"  instruction  from  the  deceased,;  he  again  left  him 

"  without  having  written  down  such  further  in~ 

"  structions."     He  then  says,  that  he  went  home 

and  prepared  the  draft  of  a  will  B.,  which  he  carried 

to  the  deceased  about  five  o'clock  in  the  evening; 

bat  he  was  then  delirious, — that  he  died  the  nqxt 

morning,— and  being  informed  he  was  dead,  he 

then  wrote  the  additional  clause,  "  if  children"  &e. 

in  the  paper  of  instructions  A. 

This  is  the  account  of  the  addition  to  A.  and  the 
writing  of  B.;  and  it  is  contended,  and  prayed,  that 
if  that  clause  in  A.  (not  being  written  till  after  the 
death,)  cannot  be  pronounced  for ; — yet,  that  B. 
having  been  written  in  his  lifetime,  though  not  in 
his  presence,  nor  even  read  to  him,  may  be  pro- 
nounced for,  being  conformable  to  such  further 
instructions. 

Upon  the  point  of  law,  there  certainly  have 
been  cases  where  a  paper  written  in  the  life- 
time of  the  testator,   but  neither  reduced    into 
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18H.       writing  in  his  presence,  nor  read  over  to  him,  bus 
Term.      Jet  *>e€n  established :  but  then  they  have  iieen  so 
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established  upon  cases  perfectly  clear,  both  as  to 
the  intention  of  the  deceased,  conveyed  by  his  iu- 
Wood.  structions,  and  that  the  paper  was  exactly  con* 
formable  to  such  clear  and  decided  intentions.  The 
Court  has  always  acted  with  extreme  caution  in 
such  cases;— but  such  is  the  principle  laid  dowtfin 
several  within  my  own  recollection.  In.  Bwry  v. 
Bury  (a).— ^Campbell  v.  Campbell  (b). — Wmgrave 
v.  Bye  (c). — Simpson  and  Davison  v.  Temple  (d), 
—Hoare  and  Hayes  v.  Hayes  (e). 

Is  there  then,  in  this  case,  such  clear  evidence 
of  the  intentions  of  the  deceased,  and  of  the  ac- 
curacy of  paper  B.  as  the  Court  has  always  re* 
quired? — There  is  much  confusion  between  the 
witnesses. — According  to  Thomas,  you  would  sup- 
pose that  the  suggestion  originated  with  him,  in 
consequence  of  what  had  previously  passed  be* 
tween  him  and  the  deceased  respecting  the  wife, 
and  that  Edis  upon  that  went  to  Dawes  to  consult 
him  what  was  to  be  done. 

According  to  Edis,— he  went  to  Dawes  to  shew 
him  the  instructions ;  which  was  strange,  as  Dawes 
was  present  when  they  had  been  given  in  part, 
and  bad  just  heard  them  read. 

According  to  Dawes,  it  was  an  idea  started  by  him* 
self,  that  there  would  be  children ;  and  he  and  Edis 
agreed  that  if  children  should  be  born,  it  would  be 

(a)  Prerog.  Hilary  Term,  1791. 
(ft)  Prerog.  Michaelmas  Term,  1797. 

(c)  t*rerog.  Michaelmas  Term,  1799. 

(d)  Prerog .  Trinity  Tern,  1801. 

(e)  Piwg.  Hilary  Term,  IS07. 
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proper  that  a  trust  should  be  raised  for  them,  and       *811* 
that  the  deceased  should*  be  consulted  upon  that       Term. 


Wood 


point ;  and  in  that  Edis  agrees.  It  seems  rather  ex- 
traordinary that  they  should  have  thought  it  neces- 
sary to  have  consulted  the  deceased  upon  that  point ;      Wood, 
for  surely  the  instructions  already  given  implied  it. 
— The  deceased  had  already  declared  that  his  bro- 
ther's will  Was  to  be  the  basis  of  his  own ;  that  his 
wife  was  to  be  provided  for  exactly  as  his  brother's. 
How  would  Mr.  Edis  have  drawn  the  will  ?  After 
the  legacies  he  would  have  given  400/.  a  year  to 
the  wife  ;  he  would  have  given  the  residue  to  the 
children,  if  any  should  be  born  ;  but  in  case  of  no 
issue,  or  the  issue  dying,  then  the  residue  to  the 
wife  for  life ;  and  then  to  the  relations.    To  leave 
the  wife   exactly  as  the   brother's, — to   provide 
for  the  contingency  of  children  being  born, — it 
wanted  no  further  instructions  for  that  purpose ; 
and  yet,  both  Edis  and  Dawes  say  that  it  was  to 
consult  the  deceased  on  that  point,  and  on  that 
point  only,  that  Edis  again  went  to  speak  to  de- 
ceased.    But  how  docs  Mr.  Edis  state  that  he  put 
the  question  ?    Not  one  word  of  providing  for  the 
children,  if  he  should  have  any,  and  raising  a  trust 
for  their  benefit ;  but  "  whether,  in  the  event  of 
his  having  no  child, — he  meant  the  residue  of  his 
property  to  go  to  his  relations?      Not  whether 
in  the  event  of   having  a  child    he   would   have 
a  trust  raised  to  provide  for  that  child?     How, 
going  for  the  purpose  of  consulting  the  deceased 
upon  the  event  of  his  having  children,  could  he 
possibly  have  put  this  single  question  upon  the 
event  of  his  having  no  children,  is  not  easily  un- 
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derstood; — but  if  (he  question  was  thua  put,  hovt: 
must  the  deceased  haye  understood  it  ?  Why  the 
residue  after  the  annuity  of  400/.  to,  the  W.ife..— 
How  was  the  case  of  the  brother's  wife  ? .  She  left 
a  son, — she  had  an  annuity  of  400/.,  the  residue  wa^ 
to  provide  for  the  son.  The  deceased,  who  was;  act-, 
ing  executor,  well  knew  this;  he  then  most  naturally 
understood  the  question,  whether,  if  there  was  nq 
child,  the  residue  should  go  to  the  relatipns."  Ify 
answer  is,  "  No,  all  to  my  wife."  That  is^  not  only 
the  400/.  a  year,  as  my  brother's  wife  has  ;  but  the 
interest  for  life  of  the  residue,  in  case  we  have  nq 
children,— as  my  brother's,  wile  would  have  had  in 
the  same  event. 

Supposing  the  deceased's  faculties  had  been 
ever  so  alert  and  alive,  this  was  a  very  natural 
and  probable  misunderstanding,  considering  how 
explicit  he  had  been,  that  he  meant  to  do  exactly 
the  same  for  his  wife  that  his  brother  had  done  ; 
and  also  for  his  mother  : — in  any  other  understand- 
ing of  the  question,  how  could  the  deceased  pos- 
sibly have  recoiled  at  the  idea  of  leaving  his  pro* 
perty  from  his  wife,— leaving  the  whole  for  life, — 
he  must  have  understood  it,  the  residue  beyond 
4C0Z,  a  year. 

But  that  upon  this  single  question,  and  single 
answer,  the  Court  is  to  take  it,  that  the  deceased 
had  totally  changed  the  whole  plan  and  principle 
of  his  testamentary  disposition,  and  that  he  meant 
now  to  exclude  his  own  family  altogether  from  any 
reversionary  interest  in  his  property,  is  quite  im- 
possible. The  Court  would  require  that  his  change 
of  intention  should  be  most  distinctly  ascertained 
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by  'cdnv^ftation  stnd  explanation,   so  that  tbere      idii.,- 
could  be  no  possibility  6f  dbubt  bf  <he  deceaseds      -Term. 
meaning.     The  Cotirt  would  also  require  that  his    v>^^/ 
tiapacity  should  harve  been  fully  proved,  *ven  if  ihe         £0D 
Question  and  aftswer  were  Hot  liable  to  any  rriis-      Wood, 
Conception.     The  deceased  had  been  Strongly  de1- 
lrrious  a  short  time  before ;— he  wtiis  ttgain  strongly 
delirious  in  a  short  time  (within  about  tWo  hour^) 
after ;— be  had  befen  fatigued  by  this  transaction, 
t>y  giving  instructions  lfot  the  will,  and  the  discus- 
sion respecting  the  executors;  he  had  thrown  him- 
self on  bis  pillow,  rather  rejoicing  that  he  was  re- 
lieved wh6n  ihe  business  of  the  third  executor  to 
be  appointed  was  arranged.     He   had  been  left 
some  little  time,  since  his  friends  had  quitted  the 
room, — he  would  naturally  be  in  a  dull  torpid  state, 
— not  readily  apprehending  a  single  question,  nor 
accurately  ascertaining  his   own   meaning   by  a 
single  answer  to  that  question.     Under  such  cir- 
cumstances, to  pronounce  for  a  paper  not  written 
in  his  presence,  and  never  read  over  to  him,  would 
be  going  infinitely  further  than  the  Court  has  ever 
done,  or  than  it  can  ever  safely  do. 

In  addition  to  this,  what  is  paper  B.  ?  Why  it  con- 
tains a  direction  beneficial  to  the  widow;  that  she 
shall  at  all  events,  even  if  there  were  children,  have 
all  the  dividends  for  the  first  year; — a  bequest  not 
warranted  by  the  brother's  will,  nor  by  any  directions 
suggested  to  have  been  given  by  the  deceased  him- 
self. It  is  said,  this  bequest  is  inoperative  ;  so  it 
may  be  by  events ; — but  how  can  the  Court  rely  in 
any  degree  on  the  accuracy  of  such  a  paper  ?  This 
bequest,  and  the  disposition  of  the  residue  abso- 
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MfcbLV      lutety  to  *he  wife,  would  both,  be  introduced  witfi 
Term,      less  caution,  as  Mr.  Edis  expected  that  the  whole 
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would  undergo  the  revision  of  the  deceased,  and 
that  would  make  him  less  careful  on*  this  second 
Wood,  interview  to  explain  the  matter  more  fully,  and  ex- 
actly, or  to  write  down  this  important  alteration, 
and  read  it  over  to  the  deceased,  and  take  care 
that  he  fully  understood  the  nature  of  this  change. 
The  Court,  therefore,  has  not  the  least  doubt  or 
hesitation  in  rejecting  paper  B.; — but  in  respect  to 
A.  1  shall  strike  out  the  clause  written  since  the  de- 
ceased's death.— With  the  exception  of  that  clause 
the  paper  is  fully  proved  to  have  been  dictated  by  the 
deceased,— read  over  and  approved  by  him,— and  by 
referring  to  the  will  of  the  brother  to  contain  the 
testamentary  intentions  of  the  deceased. — Nothing 
which  passed  afterwards  has  satisfied  me  that  the 
deceased  in  any  degree  departed  from  or  altered 
those  intentions. 

t  1  pronounce  for  A.  together  with  the  will  of 
Jacob  Wood  therein  referred  to,  as  together  con- 
taining the  will  of  the  deceased,  the  words  of  the 
dause  in  A.  being  first  struck  out. 


The  Judge  accordingly  struck  out  with  his  own 
hand,  the  following  words  in  paper  A., "  if  children  : 
if  none,  to  leave  all  estate  and  effects  subject  as 
hereunder." 
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Moore  and  Metcalf  v.  De  la  Torre  v. 
Moore  (a). 


Catherine  Moore  died  August  16,  1813,  z™**1™ 


will  held 

possessed  of  a  personal  estate  amounting  to  about  !°CMcciut£ij, 
30,000/.;  she  left  three  sons,  Thomas,  George,  and  SJ^S?^ 
Peter ;  Peter  was  a  lunatic.  prior  win  of 

The  following  testamentary  papers  \yere  found  ^o^simUar 
at  her  death. 

(A.)  cf  In  the  Name  of  the  Father,  and  of 
"  the  Son,  and  of  the  Holy  Ghost.     Amen. 

-I,  CATHERINE  DE  KILLIKELLY 
"  and  MOORE,  Widow  to  the  late  George 
"  Moore,  of  Ashbrook,  and  Moore  Hall,  Esq. 
"  declare,  before  my  God  and  man,  my  last 
u  Will  and  Testament,  under  my  hand  and 

(a)  The  Author  has  been  induced,  in  compliance  with  the 
suggestions  of  several  of  his  professional  friends,  to  give  this 
.case,  both  in  the  Court  of  Prerogative  and  the  Court  of  Ap- 
peal, and  also  the  case  of  Johnson  v.  Johnson,  decided  in 
the  Prerogative  Court  in  the  course  of  the  last  year,  a>  * 
priority  over  many  cases  which  have  preceded  them.  It  is 
thought  that  the  important  points  of  testamentary  law,  which 
have  been  agitated  in  both  instances,  will  justify  this  preference. 


*r« 
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"  seal,  in  my  perfect  senses  and  good  health, 
"  that  if  the  Almighty  pleases  to  call  me  to 
t€  himself,  on  the  road  going  to  Ireland,  or 
ff  any  where  else,  or  by  some  -othter  unfore- 
"  seen  accident,  as  we  are  all  mortal,  leave 
"  every  thing  I  possess  in  Spain,  England, 
€t  Ireland,  or  any  other  part  of l the  world,  as 
€€  property,  lands,  houses,  money,  jewels,  plate, 
"  linen,  and  every  kind  of  houseal  furniture 
"  of  every  description,  between  my  son  Thomas 
"  Moore,  and  my  son  Peter  Moore,  if  the 
"  latter  gets  back  his  senses  again;  in  case  it 
"  is  not  God's  will  this  should  happen  to  him, 
"  pray  his  Br.  Thomas  Moore,  to  do  by  him 
"  as  it  would  be  most  comfortable  to  be  done 
"  to  himself,  if  himself  was  the  person  in- 
"  flicted  by  the  divine  hand.     I  name  my  son 
"  Thomas  Moore  sole  executer  of  all  I  have, 
"  or  will  have,  or  possess.     In  my  husband's 
"  will,  made  in  Alicant  the  year  94,  is  ex- 
"  pressed,  that  if  any  of  my  sons  disobed  me 
"  in  any  respect,  I  might  give  his  share  {o  any 
"  other  of  his  sons,  as  I  pleased  or  thought 
"  proper.     I  now  exclude  and  disinheirite  my 
"  eldest  son,  George  Moore,  (possessing  all 
"  his  father's  lands  in  Ireland,)  him  and  all  his 
"  heirs  for  ever  and  ever,  to  have  the  least 
"  claim  or  title  to  any  thing  belonging  to  me ; 
"  as  likewise,  any  thing  that  his  father  left  to 
"  my  disposal  upon  no  pretext  whatever,   for 
"  his  ungratefulness,  undutifulness,  and  disre- 
"  spect  to  me,  the  best  and  fondest  of  mothem 
"to  him  more  than  any  of  her  Qtber-M*% 
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"that  brought  John  and  Tom  to  be  jealous       i*i6- 

"  of  me  on  bis  account,  when  he  got  the  last       Term. 

€€  sum  out  of  my  power,  as  only  executrice,     v^pv*^/ 

"  gives  himself  away  for  life,  into  a  family     j^tcaljt 

"  that  he  knows  in  his  heart  were  the  means         *• 

€t  of  his  father's  and  brother's  most  miserable        %.** 

"  and  untimely  death ;  who  the  meanest  and      Mw**t 

"  most  ill-natured  of  sons,  his  recompence 

"  to  me  for  all  my  sincere  affection  and  tender- 

"  ness  I  had  ever  for  him  in  particular  is  ia 

"  conclude  his  ruin,  without  even  leting  me 

"  know  one  word,  neither  ask  my  advice,  or 

"  wait  for  my  answer,  which  he  ought  to  have 

"  done,  after  so  often  protesting  to  me  he 

"  would  rather  die  than  once  offend  me,  and 

"  that  he  was  coming  over  to  Spain,  who  can 

"  believe  such  a  person.     1  declare  before 

"  God,  who  is  the  Searcher  of  hearts,  that  he 

"  has  deceived  me  more  than  I  can  have  words 

"  to  express,  therefore  in  my  turn  must  re- 

"  nounce  him  to  be  my  son,  and  errace  him 

"  as  much  as  possible  out  of  my  memory,  till 

"  my  latest  breath  ;  I  leave  my  Br.  Mr.  Bryan 

"  Paul  de  Killikelly,  one  100  pounds;  my  Sr. 

"  Fannj  at  Rouen in  France,  one  100  pounds, 

"  a  -year  while  she  lives  to  pray  for  me ;  to 

"  my  niece  O'Neill  de  Ariox,  fifty  pounds  a 

"  year  while  she  lives,  or  for  life  ;  to  Micaela 

"  Perez,  for  her  good  services,  a  piset  a  day 

"  for  life ;  to  my  two  nieces  in  Lisbon,  fifty 

"  pounds  each;  to  the  nun  Miss  Morony  in 

.  "  Paris,  twenty  pounds  to  pray  for  me;  to  Do- 

vol.  i.  Sc 
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"  loxes  my  grand  niece,  daughter  to  O'Neill  de 
tc  Arlox,  fifty  pounds  to  pray  for  me ;  to  my 
"  nephew,  Mr.  Arthur,  twenty  pounds  to  pray 
"  for  me ;  if  please  God  I  die  in  Ireland,  I 
t€  desire  my  son  Thomas  to  hate  me  carried  to 
"  Galway,   to  be  buried  in  the  Convent  of 
(f  Fryar's,  of  St.  Dominick,  near  the  place 
"  where  my  uncle,  bishop  Killikelly  lays,  as  I 
"  should  never  consent  to  leave  my  bones  on 
"any  spot  belonging  to  my  once  dearly  be- 
"  loved  sou.    1  desire  my  son  Thomas  to  have 
"  my  funeral  as  simple  as  possible,  no  ostenta- 
€t  tion,  but  corresponding  to  me.     I  leave  two 
"  thousand  masses  to  be  feAid  for  me  from  the 
€t  day  of  my  death,  as  fast  as  they  clergy  can 
rr:  say  them,  locking  out  for  the  best  and  poorest 
"livers,-  at  6  teals  each  mass;   three   high 
"  mass's,  and  the  whole  office,  to  be  said  be- 
"  fore  I  am  laid  under  ground;  20  pounds  to 
"  be  given  to  the  poor  the  day  of  my  burial ; 
€C  to  Micaela  Atttonio,  and  Visenta,  mourning, 
«  and  an  ounce  each  ;  to  Marg*\  the  French 
"  maid,  her  wages  to  be  paid,  her  mourning, 
fr  and  an  ounce  besides,  to  Tomasas  S\  and 
"  nephew  an  ounce  each  :  my  nurse's  son  in 
u  Bilboa .  two  ounces  my  son  Tom's  nurse, 
"  and  ounce  Aug0,  mourning,  and  an  ounce 
"  of  the  14  in  Mr.  Moore  will  to  be  por- 
"  tioned  I  only  paid  three  of  them,  they  must 
"  be  paid  by  my  son  Tom,  if  I  don't  live  to 
"  do  it ;  of  the  two  thousand  mass's  I  leave  to 
"  be  said  for  the  repose  of  my  soul,  200 
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"  of  them    must  be  offered  in  the  Capuch      jgJJ. 
"  in  convent,  in  Alicant,  where  my  dear  aunt      Term. 


Mooms. 


"  is   buried,  and  fifty  in   each   church,  and 

"  and  convent  in  Alicant  likewise  for  me;  all     mm-cal* 

"  my  best  silk  cloaths  to  be  cut  up  and  made         • 

J  r  Del&  Torek 

u  into  vestments,  for  the  alter;  all  my  other         Ve 

"  cloaths  and  linen  to  be  divided  between  my 

"  Sr.   Fanny  and  my  niece  Helen  O'Neill; 

"  what  they  don't  like  of  them  I  leave  to 

"  Micaela,  and  the  other  good  servants  that 

"shall  attend  me  in  my  last  sickness,  paying 

"  them  well   besides ;    to    my  confessor   10 

"  guineas  to  pray  for  me ;  let  him  and  the 

"  other  clergyman  who  says  mass  for  me  and 

"  assits  at  my  funeral,  be  payed  as  they  ought 

"  to  be.     I  leave  a  guinea  to  the  woman  who 

"  will  dress  my  corps ;  if  I  die  in  London,  I 

"  order  my  body  to  be  buried  at  St.  Pancras ; 

"  the  9th    and  30th  day  after  my  decease, 

"  to  be  said    each    day  33  masses    if   poss- 

€t  ble,  they  can  do  it ;  in  case  the  Court  of 

"  Spain  dos  not  continue  to  pay  the  Spanish 

"  chapel  here,  I  will  take  it  for  my  Ace*  to  pay 

"  the  clergy,  the  four  now  in  it,  4  women, 

"  and  the  porter,  besides  the  boy's  school,  and 

"  must  get  one  for  thirty-three  girls  at  my 

"  expence.     1  have  money  here  in  the  funds, 

"  besides  six  thousand  dollars  for  this  purpos, 

"  in   my  trunks   in   Spain.     I  have  a  small 

"  anuity  here  of  twenty  guineas  a  year,  in 

"  peaceable  time,  this  sum  I  leave  for  ever 

"  and  ever  to  have  masses  said  for  the  repose 

2c  2 
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"  of  my  soul  particularly,  must  be  offered  by 
"  clergy  without  reprove  from   heaven.      I 
"  leave    M icaela   and   Marg*   the   bed    and 
."  bedstead  they  lay  on  in  my  house  in  Alicant, 
"  with  two  pair  of  sheets  each/  and  to  Mi- 
v  caela  3  table-cloths,  and  11  napkins  with 
"  blue  strips,  1  had  three  French  ones ;  to  my 
"  hieoe  Helen   O'Neill,  4  pair  of  my  own 
"sheets   4  middleing    table-cloths,    2  dozen 
".napkins,  1  dozen  fringed  towels,   1  dozen 
"  coarse  new  cloths,    that  she  should    pray 
"for  me;  .Mrs.  Atby  one  hundred  pounds. 
".  1  thank  God  I  have  no  debts  to  pay,  but 
"ibrgive  my-  W  what  he  ows  me.     I  better 
'f  my  son  Thomas  ih  every  thing  which  the 
"  laws;  of  Spain  permits,   provided  he  don't 
"  mahry  like  his  Bv  Geo.   into  a  family  he 
"  knows  1  dislike,  my  niece  de  Arlox,  will  tell 
"  him  one  of  them.    George  married  without 
"  ever  letiftg  me  know  one  word  of  his  match, 
"  bteither  asked  tny  advice,  nor  waited  for  my 
"  consent ;  for  this  reason  exclude  him  for 
"  ever  and  ever,  to  claim  any  inheiritance 
"  from  me,  nor  do  I  wish  ever  to  see  him 
.    "  while  I  live,  nor  any  body  belonging  to  him, 
"  for  earring  my  gray  hairs  to  the  grave  with 
'•*'  sorrow.    I  leave  Pedro  Perez,  mourning ; 
"and  an  once  to  Maria,  the  old  woman,  that 
"  come  to  diner  for  charity,  half  an  onze  to 
"pray  for  me;   to  her  son,  the  Capuchin 
"  Fryar,  half  an  onze  to  say  forty  masses  in 
"  my  intention  at  a  pisset.    I  leave  all  my 
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property  belonging  to  his  Br  Peter  to  manage       tJtX 


"  it  for  him,  till  please  God  he  gets  back  his 
"  five  senses,  excluding  his  Bf.  George  to  have  ^^am 
,r  any  thing,  to,  say  to  him,  except  to  give  up  «. 

"  by  my  comrobtids  the  fortune  his  father  left       *p# 
"him  in  the  Irish  Will,  being  a  better  Br.     Moowl 
"  and  dutiful  son ;  and  do  declare,  that  George 
"  did  not  follow  my  advice  about  geting  him 
"back  his  senses,  and  for  so  doing  I  shall 
"  never  forgive  myself  to.  have  sent  him  from 
"  Spain,  to  be  tutered  by  such  an  unworthy 
"  son  as  George  has  proved  to  me  by  his  un- 
(C  dutiful  actions.  My  blessing  to  my  two  sons 
"  Thomas  and  Peter,  may  heaven  shower  upon 
"  them  both  every  .blessings  to  be  gao'd  and 
"  dutiful  to  the  fondest  and  test  of  mothers. 
"  I  sign  with  my  own  hand  and  seal 

"  CATHERINE  DE  KILUKELLY 

"  and  MOORE.    !  (4j.S.)    v 
«  London,  29th  May,  1808/' 

{The  black  lines  are  to  shew  in  what  manner  the 
origintil  pdper  was  found  cut!j  '/ 

TfTTnTna^ 


Moore,  late  of  AlicantJ  in  tfjekmgdom  of 
Spain,  but  now  of  WftrtpoIfe:-stlreetJ;  in  the 
parish  of  St.  Mary-le-botfe, 'iii'  the.  county 
of  Middlesex,  in  the  kingdom  of  England, 
"\  widow,  do  make  and  publish  this  my  last 
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will  and  testament,  in  manner  following, 
(that  is  to  say)  I  will  and  desire  that  my 
dear  son,  Thomas  Moore,  shall  and  do,  as 
soon  as  conveniently  may  be  after  my  de- 
cease, procure  my  remains  to  be  .decently 
and  carefully  deposited  in  some  appropriate 
place  in  England,  until  a  convenient  oppor- 
tunity shall  by  him  be  obtained  for  safely 
conveying  my  remains  by  sea  to  Spain  ;  and 
when  such  opportunity  and  conveyance  shall 
have  been  so  found  and  obtained  by  him, 
then  I  will  and  direct  that  my  said  son, 
Thomas  Moore,  do  and  shall  cause  and  pro- 
cure my  remains  to  be  decently  and  care- 
fully conveyed  to  the  city  of  Alicant,  in  the 
kingdom  of  Spain  aforesaid,  and  afterwards 
that  he  shall  procure  them  to  be  interred  in 
my  own  vault  in  the  Capuchin  church,  out- 
side the  said  city.  I  also  will  add  direct  that 
all  my  just  debts,  funeral  expences,  and  the 
charge  of  the  probate  of  this  my  Will,  be 
paid  out  of  my  personal  estate  by  my  said 
son,  Thomas  Moore,  my  executor,  and 
charged  and  chargeable  with  the  payment 
thereof.  I  devise,  give,  and  bequeath  all 
my  lands,  tenements,  and  hereditaments, 
whether  in  freehold  or  copyhold,  and  also 
all  and  singular  my  personal  estate,  goods, 
chattels,  household  furniture,  plate,  books, 
wearing  apparel,  stock  in  the  public  funds, 
ready  money,  bonds,  mortgages,  notes  of 
hand,  and  all  other  securities  for  money, 
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rent,  arrears  of  rent,  interest  of*  monies, 
debts  due  and  owing  to  me,  an<l  all  other 
my  estate  and  effects,  of  what  nature  and 
kind  soever,  and  wheresoever  situate,  whe- 
ther it  be  in  Spain  aforesaid,  or  in  England,  «• 
Ireland,  or  elsewhere,  .that  I  shall  be  seized  %.  " 
or  possessed  of,  interested  in,  or  entitled  to 
at  the  time  of  my.  decease,  unto  my  said 
dear  son,  Thomas  Moore,,  to  have  and  to 
hold  the  same,  and  .every  part  thereof,  unto, 
him  the  said  Thomas  Moore,  his  heirs,  exe- 
cutors, administrators,  and  ^ssigns,  for  ever, 
or  according  to  the  nature  and  quality  there- 
of, and  to  be  by  him,  piy  said  son,  Thomas 
Moore,  peaceably  and  quietly  held,  occupied, 
and  enjoyed  for  ever,  free  from  the  claim  or 
demand  of  any  other  person  or  persons  whom- 
soever, and  only  subject  to  the  payment  of 
my  debts,  funeral  and  testamentary  ex- 
pences  as  aforesaid:  and  further,  to  he  sub- 
ject to  such  legacies  (if  any)  which  I  may 
hereafter  bequeath  by  any  codicil  or  codi- 
cils to  be  added  to  this  my  will.  And,  lastly, 
I  do  hereby  nominate,  constitute,  and  ap- 
point my  son,  Thomas  Moore,  sole  execu- 
tor of  this  my  last  will  and  testament ;  and 
i  do  hereby  revoke  and  make?  void  all  former, 
and  other  wills  by  me  at'  any  time  hereto- 
fore made,  and  do  declare  this  only  to  be 
my  last  will  and  testament.  In  witness 
whereof  I,  the  said  Catherine  Moore,  the 
testatrix,  have,  at  the  bottom  of  the  first 
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'  sheet  of  this  my  will,  (the  whole  whereof  is 

"  contained  in  two  sheets  of  paper),  subscribed 
my  name,  and  to  this  second  sheet,  my  hand 
Bind  seal,  this  thirteenth  day  of  December, 

"  in  the  year  of  our  Lord  one  thousand  eight 

"  hundred  and  ten. 


>C.  MOORE.  (Seal) 


Signed,  sealed,  published,  and  de-~ 
dared  by  the  above  namedCathe 
rine  Moore,  the  testatrix,  as  and 
"  for  her  last  w  ill  and  testament,  in 
€f  the  presence  of  us,  who,  at  her 
request,  and  in  her  presence,  and 
"  in  the  presen  ce  of  each  other, 
have  subscribed  our  names  as 
witnesses  th|ereto, 

"  Eleanora  Archdeacon,\  East  Street, 
"  Edafi  Archdeacon,  £  Manchester 
"  P.  Archdeacon,  J        Square. 


C 

(a)  London,  the  6th  August,  1812. 

"  In  the  name  of  God,  Amen. — 1,  Catherine 
"  Moore,  widow  of  the  late  George  Moore, 
"  of  Ashbrook,  and  Moore  Hall,  Esq.  in  the 
"  county  of  Mayo,  in  Ireland,  make  my  last 
"  will  and  testament,  in  my  perfect  senses  and 
"  good  health,  not  knowing  how  soon,  neither 
"  the  hour  or  instant,  that  the  Almighty  God 

(a)  There  were  many  erasures  and  interlineations  in  this 
paper. 
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"  should  call  tne  to  himself  out  of  this  world.       ISM- 

Hilar* 
"  wish  and  desire  my  will  should  be       Term. 


"  made  in  the  following  manner  by  a  lawer 

"  approved  of;    I  bequeath    my  son   Peter  lj2JJiJJd 

"Moore  while  he  lives  unsain,  three         *• 

"  hund4  pounds  a  year,  that  be  should  be  well         r# 

"  taken  care  of,  and  have  what  may  be  com-    •■■«««• 

"fortable  to  him  in  his  present  state,  but  if 

"  God  pleases  to  give  him.  back  his  five  senses 

"  whatever  I  bequeath  must  be  divided  in 

"  three  equal  parts,  and  give  hhn  one  of  the 

"  3  parts;  but  then  as  to  the  three  hundred 

"  pounds  a  year,  1  bequeath  that  to  him  be- 

"  sides  for  ever  and  ever,  to  him  and  His  exors 

"heirs  lawfully 'begoten,  as  he  was,  to  me  the 

"  only  obedient  and  more  dutiful  to  me  than  my 

"  two  meivtioned  sons;  1  bequeath  to  my  sister 

"  Fanny  de  Killrlly,  now  at  Rouen,  fifty  pounds 

"  a  year  while  she  lives,  and  at  her  death  to  fifty 

€(  pounds  more  to  pay  her  funeral  expences. 

"  I  beques  my  Br«  B.:  P.;  Lynch  de  Killikelly 

"noto-at  Bilboa,  one  two  hundred  pounds, 

"  and  forgive  hitt  the  9000  R*.  he  owes  me. 

"  I  all  my  juels,  plate,  linen  of  all  kinds,  with 

"  all  my  silk  cloaths:  furniture  of  this  house, 

"  must  be  sold  for  as  much  as  can  be  got  for 

"  it,  not  to  sell  it  in  a  hurry.     I  leave  it  in 

"  charitable  uses,  but  hope  to  live  to  sell  it 

"  myself  be  I  desire,  and  give  away  my  car- 

"  pit,  which  my  aunt  gave  me  with  the  sofe, 

"  and  12  armed  chairs  to  a  friend  which  I 

"  don't  name,  as  it  is  my  will  and  pleasure 

"  so  to   do ;  this  house,  without  the  furni- 
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ture,  I  leave  to  my  niece  Helen  O'Neill 
for  ever,  and  after  her  to  her  daughter 
Doloxes,  if  she  proves  dutiful  to  her  mother, 
otherwise  she  may  disinherit  her,  they  must 
never  sell  tt,  but  must  go  to  one  of  her  sons 
who  shall  be  most  dutiful  to  her.  I  leave  my 
two  nieces  in  Lisbon,  Mrs.  Cusin  and  Mrs. 
Cloughan  x  one  hundred  pounds  each  for 
once,  arid  my  niece  in  Paris,  the  nun,  Helen 
Moroney  50  pounds,  once;  to  Micaela 
Perez,  I  leave  her  3  reals  plate  every  day 
while  she  lives,  with  mourning  for  her,  and 
if  I  have  any  other  woman  in  Clara 
Ramiro,  to  pay  their  wages  till  the  day  of 
my  death,  and  give  them  mourning ;  to 
blind  Pira  2  reals  a  day  while  he  lives. 
I  pray  that  my  corps  should  be  buried  with 
my  dear  aunt,  at  the  Capuchins  in  Alicant, 
in  the  vault  I  got  made  there  myself.  If 
they  won't  permit  I  should.be  buried  there, 
1  desire,  at  my  own  expens,  to  be  sent  in  a 
decent  manner  to  Galway,  in  Ireland,  and 
be  buried  near  the  place  my  uncle  Peter, 
the  bishop,  lies,  in  the  thapel  of  the  Domi- 
nican friars.  In  case  I  shall  be  buried  there, 
bequeath  them  two  hundred  pounds  for 
my  funeral  expenses,  and  charitable  uses. 
To  my  faithful  serv*  Tomasa  Cloreas  S*  20 
dollars  once.  To  her  son  twenty  more  once. 
To  Tom's  nurse  30  dollars  once  current 
dollars,  and  desire  my  son  Thomas  to  sell 
every  thing  that  belongs  to  me  in  Spain,  or 
any  where  else,  with  all  my  ace*,  and  give 
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€i  them  up  clearly  and  justly  to  my  executors,       1816. 
*€  that  they  should  dispose  of  every  thing  that       Term. 


"belongs  to  me  as  I  shall  desire  or  put  in 
"  writing.     As  to  the  lease  of  this  house,  I     Metcalp 
€t  shall  dispose  of  it  myself;  that  my  will  should  ?; 

"  be  valid  in  Spain  ;  .leave  one  guinea  to  the  Vm 

€€  holy  house  of  "  Jerusalem/'    I  annull  every      V°a** 
"  other  will  I  have  wrote  myself,  or  got  it 
€€  wrote  by  any  other  person,  except  this  one 
"of  this  date,  which  I  now  write  with  my 
"**  own  hand, 

"  I  name  as  my  two  executors, 

"  D*  Mau*el  de  la  Torre, 

« Father,    &     Mr.    Fran* 
..'-     "  Archdekin. 
r  CATHERINE  MOORE. 

u  I  bequeath  my  son  Peter  all  I  have  to 

*'  leave  in  this  world,  for  his  being  to  me  an 

"  obedient  and  dutiful  son,  till  he  became  un- 

<€  sain;  and  as  it  is  God's  he  should  be  so, 

€€  leave  him  all  I  my  property, 

"  that  he  should  be  taken  better  taken  care 

€*  of,  and  live  more  comfortably ;  but  if  he 

"  dies  without  coihing  to  his  ftve  senses,  and 

**  even  if  he  only  gets  them  at  his  death,  I 

**  desire  my  executors  to  appropriate  all  my 

**  property  I  left  my  son  Peter,to  be  laid  out 

*""  in  charitable  uses,  as 

This  paper  was  endorsed 
"  Mrs.  Moore, 

"  of  Alicant. 
"  Last  Will." 
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1816. 
Hilary 
Term. 


Besides  these  there  whs  the  drift  of  a  wilt  dated 
Dec.  1810,  by  which  the  deceased  bequeathed  all 
her  property  to  Thomas  Moore,  and  the  following 


MM^A"dformofac«Klicil: 


Deb  Tomb 

v. 

MOOBB. 


E. 


4< 


The  lines  round  this  paper  are  to  shew  in  what 
manner  tlie  original  was  found  cut. 

Form  of  a  Codicil  to  the  Yfi\\  (if  such  be  intended.) 
Whereas  by  my  will  hereunto  annexed, 
bearing1  date  the  *  day  of  December, 

1810,  I  thereby  give,  devised,  and  be- 
queathed unto  my  dear  son  Thomas  Moore, 
all  my  real  and  personal  estate,  of  which  1 
should  die  seized;  possessed  of,  interested 
in,  or  entitled  to,  subject  only  to  the  pay- 
ment of  my  debts,  funeral,  and  testamentary 
expencds,  and  such  legacies  as  I  might  be- 
queath by  any  codicil  to' be  added  16  my  said 
wiU.  Now  1  do  -hereby  ftirther  bequeath 
unto  [here  name  the  riatiire  and  amount  of 
the  further  bequests,  tad  the  exact  descrip- 
tions of  the  persons  to  whom  such  legacies 
are  bequeathed].  And  I  do  hereby  declare 
and  direct  that  all  the  said  legacies  be- 
queathed in  and  by  this  codicil  to 'my  said 
will,  are  and  shaU  bfe  accounted '  and  are 
charged  upon  all  my  estate  end  effects  so 
devised  and  bequeathed  to  my  said  son 
Thomas  Moore  as*  aforesaid ;  and  that  the 
same  are  to  be  paid  by  him  out  of  my  estate 
and  effects,  within '  after  my  de- 

cease.   And  I  do  ordain  and  declare  this 
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present  writing  to  be  a  codicil  to  my  said       iSJJ^ 
will  annexed  hereto;  and  that  it  shall  be      qvm. 


taken  and  accepted  as  part  thereof;  and  I 

do  hereby  confirm   my  said  will  in  every  jiwcAtf 

particular  thereof,  that  is  not  hereby  alter-  »• 

ed.     In   witness  whereof,   I   have  to  this  Vm 

codicil  set  my  hand  and  seal,  the             day  Moons, 
of            18 


Signed,  sealed,  declared,  and  pub 
lished  by  the  said  Catherine 
Moore,  as  and  for  a  codicil  to 
be  annexed  to  her  last  will,  and 
to  be  taken  as  part  thereof,  in 
the  presence  of 


(Endorsed) 

Copy  for  a  Codicil. 


Paper  C.  was  propounded  by  Mr.  Met* 
calf,  the  committee  of  Peter  Moore. — Paper  B.  by 
Thomas  Moore,  who  also,  in  the  event  of  B.  being 
pronounced  to  be  cancelled,  propounded  paper  A — 
George  Moore  prayed  an  intestacy. 

Mr;  Edward  Darell  deposed, 

"  That  he  was  at  school  with  Thomas  Moore,  with 
€€  whom  a  correspondence  and  intimacy  were  kept 
"  up,  which  led  to  his  becoming,  in  the  year  1809, 
"  acquainted  with  his  mother ;  and  that  she  often 
"  sent  to  him  to  talk  with  her;  and  he  continued  to 
"  be  acquainted  with  her  till  two  or  three  months 


De  la  Torre 


390  '      CASES  DETERMINED  IN  THE 

i»i<5.       (t  next  before  her  death,  by  which  means,  as  well 

Term.       €€  a«  by  declarations  of  deceased,  as  long  as  be  was 

^^^^     "  acquainted  with  her,  he  knows  that  she  enter- 

MMm*^  u  teined  a  very  particular  regard  and  affection  for 

v^         "  Thomas  Moore,  and  she  spoke  to  deponent  as 

€g  having  made  him  her  heir  entirely  of  every  thing ; 

"  but  with  a  qualification,  as  it  appeared  to  him, 

"  from   what   she    said,    that    she    expected    her 

"  said  son  would  be  submissive  to  her;  and  she  re- 

"  peatedly  spoke  of  his  elder  brother  being  pos- 

"  sessed  of  an  ample  fortune,  by  succeeding  to  his 

"  family  estates  in  Ireland,  on  his  father's  death, 

<c  and  of  her  being  offended  with  him  very  highly ; 

"  and  likewise  speaking  of  her  other  son,  Peter 

"Moore,    becoming  deranged,    she  said  all  her 

"  hopes  were  in  her  son  Thomas ;  and  she  en- 

"  trusted  him  with  the  management  of  her  pecu- 

"  niary  concerns. 

"  That  from  his  earliest  acquaintance  with  Mrs. 
"  Moore,  and  as  long  as  he  was  acquainted  with 
"  her,  she  constantly  expressed  herself  as  highly 
"displeased  with  and  offended  at  her  eldest  son, 
"  George  Moore;  and  assigned  as  reasons  for  such 
"  displeasure,  his  not  paying  her  her  jointure,  and 
"  his  marriage ;  and  the  deponent  engaged  him- 
"  self  in  or  about  the  month  of  April  or  May, 
"  of  the  year  in  which  she  died,  in  endeavouring 
"  to  effect  a  reconciliation  between  her,  and  her 
"  said  eldest  son ;  but  he  was  unable  to  prevail 
"  wkh  ber  on  such  occasion,  and  she  was  not  re* 
"  conciled  to  him  as  long  as  he  knew  her ;  and  till 
"  deponent  so  last  knew  her  she,  the  said  deceased, 
"  in  {lis  hearing,  made  use  always  of  the  most 
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€t  forcible  expressions,  purporting  to  and  expressing       1816. 
€t  her  displeasure  against  him,  and  accusing  him       Term. 
€€  of  ingratitude,  and  various  acts  of  baseness,  and*    ^^^^ 
€€  declaring  that  she  did  not,  and  never  could  again     jJwcAiLr 
€<  look  upon  or  consider  him  as  her  son,  and  that         ». 
€€  he  should  never  be  benefited  by  any  property 
€€  she  might  leave  behind  her. 

The  same  witness  answered  in  reply  to  an  in- 
terrogatory, 

"  That  the  deceased  did,  about  the  period  of  her 
"  said  son  Thomas  going  to  Spain,  in  the  summer 
tx  of  1812,  as  well  as  afterwards,  mention  to  the 
"  respondent  her  disapprobation  of  his  inter- 
"  marrying  with  his  present  wife,  as  not  being  a 
"  proper  match  for  him  :  but  the  respondent  did  not 
"  see  or  hear  from  her  after  the  said  marriage  took 
"  place ;  and  he  knows  not,  nor  has  heard,  nor 
"  has  ground  whereon  to  believe,  that  the  de- 
'"  ceased  was,  and  uniformly  declared  herself  to  be, 
i€  greatly  exasperated  and  offended  with  him  on 
"  that  account,  and  that  she  never  forgave  him,  or 
"  would  ever  permit  his  wife  or  her  children,  by 
"  her  two  former  marriages,  to  see  or  visit  her ; 
u  save  that,  previous  to  the  said  marriage,  she,  the 
"  deceased,  made  declarations  to  the  respondent, 
"  that  such  would  be  the  case,  when  she  talked  to 
"  him  to  induce  him  to  discourage  her  son  from 
Cr  the  said  marriage." 

Mr.  Thomas  Lowten,  an  attorney  at  law, 
deposed, 

"  That  he  was  several  times  in  company  with 
rc  the  deceased,  and  her  son,  the  articulate  Thomas 
cc  Moore,  and  until  some  months  before  her  death, 
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1816.      "and  on  such  occasions,  as  well  as  when  absent 

^Tbrm       "  *rom  ker*    8^e  appeared  to  have,  and  by  her 

v^v-w/     "  expressions  of  him,  as  he  verily  believes,  had,  a 

MmORE  and  €t  yery  Part*cu'ar  regard  and  affection  for  him,  and 
v.         "  until  about  a  month  before  her  death,  she  ap- 

DelaToERE  „  p^^  j0  hjm  j0  i^fc  Up0n,  and  did,  as  he  verily 
Moou.  "  believes,  look  upon  him  as  the  special  and  pe- 
"  culiar  object  of  her  testamentary  bounty ;  and 
"  she  several  times,  in  his  hearing,  spoke  of  her 
"  having  made,  and  told  him  she  had  made,  her 
"  said  son  her  sole  heir,  and  left  him  every  thing ; 
"  and  she  dwelt  much  upon  her  elder  son  George 
"  having  got  all  the  family  estates  in  Ireland,  as 
"  well  as  the  personal  property,  which  she  said  she 
"  had  given  him  power  to  collect,  but  he  had  not 
"  paid  her  her  dower,  or  the  legacies  given  to  bis 
"  brothers  by  his  father's  will,  and  she  said  he  became 
"  possessed  of  considerable  property  by  the  death 
"  of  his  eldest  brother,  John  ;  and  mentioned  her 
"  other  son,  Peter,  as  becoming  deranged  in  mind, 
"  and  very  often  spoke  of  her  being  greatly  of- 
"  fended  with  the  said  George  Moore. — That,  by 
"  his  acquaintance  and  intercourse  with  the  said 
"  deceased,  who  used  constantly  to  s?nd  her  said 
"  son,  Thomas  Moore,  to  him,  he  knows  that  she  en- 
"  trusted  her  son  Thomas  Moore  with  the  care  and 
"  management  of  her  pecuniary  concerns,  and  he 
"  believes  that  he  had  the  management  of  every  thing, 
"  as  she  appeared  not  to  do  any  thing  without  him  ; 
"and  she  did,  until  about  a  month  before  her 
"  death,  on  various  occasions,  in  bis  hearing,  de- 
"  dare  and  express  her  regard  and  affection  for 
"  the  said  Thomas  Moore,  and  her  full  confidence 
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"  in  him,  and  she  said  to  him,  as  late  as  in  July       *£16- 
"  next  preceding  the  month  of  August,  in  which  she      Term. 

<c  died,  that  she  had  made  him  her  heir  ;  that  she  ^v**' 

€€  did,  within  the  last  month  of  her  life,  when  he  Metcalf 
"  was  in  company  with  her,  say,  when  speaking  of         »• 

lfl£  In     I  OR  DV 

€€  the  said  Thomas  Moore,  who  was  in  Spain,  that  Vm 
€C  she  was  surprised  she  could  not  hear  from  him  M<>oa*. 
€€  respecting  her  affairs,  after  which,  within  the 
"  same  month,  in  a  letter  in  her  handwriting,  ad- 
"  dressed  to  deponent  (the  said  Thomas  Moore 
€€  having  arrived  from  Spain,  and  being  in  London, 
"  where  he  had  seen  him)  she  desired  him,  after 
"  what  had  passed  in  Spain,  not  to  consult  her 
"  said  son  about  her  affairs ;  and  in  conversation 
"  she  afterwards  told  him  she  had  heard  her  said 
"  son  had  been  deranged  in  his  mind  in  Spain, 
"  (which  he  apprehends  was  what  she  alluded  to, 
"  in  saying,  after  what  had  passed  in  Spain)  and 
€i  the  deponent  remonstrated  with  her  on  the  im- 
"  propriety  of  such  her  determination,  and  said  how 
"  much  she  would  be  assisted  by  him  in  giving 
€€  her  answer  to  a  bill  in  Chancery,  filed  against 
c'  her  by  his  brother  George;  and  she  at  last  con- 
*'  sen  ted  that  the  deponent  should  advise  with 
*'  Thomas  Moore,  about  preparing  such  answer; 
*'  but  requested  he  would  not  let  him  know  that 
*'  she  had  desired  him  so  to  do;  that  he  remem- 
*'  bers  (but  whether  within  the  last  month  of 
*"*  her  life,  or  not,  he  cannot  say)  when  she  ap- 
4r<  peared  dissatisfied  with  the  said  Thomas  Moore, 
**  (and  being  the  last  occasion  of  her  speaking 
**  of  him)  in  an  odd  sort  of  way  shrugged  up  her 
voji.  i.  2d 
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i-  Tfrjjrt^  md  said, r  I  had9  or  '  I  have'  (he  can- 
.***.  **>  which)  given  him  every  thing." 
*ktu  Axthony  Gower  deposed, 

Vtm  be  had  known  the  deceased  nearly  forty 
haw.— That  shortly  before,  and  thinks  it  may 
-  imv*  been  as  late  as  a  month  next  before  the 
-  death  of  the  said  deceased,  who  was  in  the  habit 
•%  of  frequently  calling  upon  him,  that  he  last  saw 
'«  and  was  in  company  with  her  ;  and  she,  the  said 
"  deceased,  constantly  appeared  to  have,  and  as  he 
"  verily  believes  had,  and  entertained  a  great  re- 
"  gard  and  affection  for  her  son,  the  articulate 
"  Thomas  Moore,  to  which  he  is  enabled  to  depose 
"  from  the  expressions  she  always,  in  his  hearing, 
"  used  towards  him ;  that  she  did  many  times  say, 
"  that  she  doated  on  the  said  Thomas  Moore,  and 
"  that  she  had  made  him  her  heir ;  bat  she  did 
"  sometime  before  her  death  tell  him,  that  she 
"suspected  Thomas  was  going  to  marry;  and 
"  within  the  last  six  weeks  of  her  life,  but  more 
"  particularly  as  to  time  he  cannot  depose,  she 
"  told  him  he  was  married,  which  appeared  to  dts- 
"  please  her ;  that  in  speaking  of  this  she  said 
"  her  said  son,  whom  she  doated  upon,  and  whom 
"  she  had  made  her  heir  was  married,  with  which 
"  she  appeared  to  be,  and  was  dissatisfied." 
Mr.  Daniel  French,  barrister  at  law,  deposed, 
"  That  he  was,  on  several  occasions,  in  company 
"  with  Mrs.  Moore,  until  the  day  next  before  the 
"  day  on  which  she  died ;  that,  on  the  first  occasion 
"  of  sending  for  him,  she  signified  to  htm  that  her 
"  laid  son  was  going  to  take  some  step  displeasing 

I 
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"  to  bar;  but  whether  it  was  his  departure  for       I?1*. 
'*  Spain,  or  what  it  was,  he,  to  whom  she  particu-      Term. 


"  larly  mentioned  such,  cannot  now  from  recollec- 

'<  tion  set  forth ;  and  she  did,  as  he  well  remembers,    Mrtalw 

"  then  say,  speaking  of  her  said  son  Thomas,  thai         *?• 

"  he  was  the  only  person  for  whom  she  had  any         *# 

€€  love ;  and  that  she  had  made  a  will  in  his  favour,      Moow. 

"  regularly  signed  and  attested,  and  left  the  whole 

"  to  him,  and  desired  deponent  to  mention  to  him 

"  what  it  was  that  so  displeased  her,  which  he  was 

"  going  to  do,  and  which  deponent  did  mention  to 

"  him,  though  he  now  forgets  what  it  was ;  and 

"  this  deponent  says,  that  at  all  times  that  he  was 

"  in  company  with  her,  and  down  to  the  time  of 

"  his  last  seeing  her,  she  appeared  to  have,  and  as 

"  he  verily  believes  had,  and  entertained  a  very 

"  particular   regard  and    affection   for   her    son, 

u  Thomas  Moore ;  and  she  constantly  to  the  de- 

"  ponent  expressed  and  spoke  of  htm  as  the  pe- 

"  culiar  object  of  her  testamentary  bounty ;  and 

"  during  the  latter  part  of  his  acquaintance  with 

"  her,  when  she  became  displeased  with  him,  ntid 

"  and    declared  to  the   deponent   that  her  son, 

*  Thomas,  was  still  the  object  of  her  bounty, 
"  though  he  had  so  much  displeased  her ;  and  she 
"  did  latterly  frequently,  when  he  4va*  ki  company 
"  with,  her,  requett  him  to  call  on  Mr.  Butler,  the 

*  conveyancer,  and  desire  him  to  call  upon  her  to 
"  make  a  new  will,  and  which  she  so  did  about  a 
"  month  before  her  death;  and  on  the  last  day 
u  next  4>efol*e  lier  death,  when  he  was  coming  from 
u  her  home,  the  Reverend  Mr.  Garey,  a  priest, 
"  who  attended  her  *t  tfc*  atrtet  door,  teM  Mm 

2d  2 
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1816.       «  Mrs.  Moore  wished  him  to  go  to  Mr.  Butler,  and 

Term.      "desire  him  to  call  upon  her.     That,  until  her 

K^^^^/     «  said  son  Thomas  went  to  Spain,  the  deceased 

HE  A 

Metcalf  "  entrusted  him  with  the  care  and  management  of 
*>•  "  her  pecuniary  concerns,  and  all  other  business  of 
9.  "  importance ;  and  that  when  he  went  to  Spain, 
Mooax.  "which  he  did  about  a  year  before  her  death,  she 
"  entrusted  him  with  her  affairs  there ;  that  about 
"  a  month  before  her  death  she  wrote  a  letter,  in 
"  which  she  desired  deponent  to  meet  her  son 
"  Thomas,  at  Yarmouth,  on  his  return  from  Spain, 
"  (where  he  had  been,  as  he  understood,  in  conver- 
"  sation  with  her,  deranged  in  his  mind)  and  accom- 
"  pany  him  to  London  ;  and  soon  afterwards,  but 
"  before  be  so  went  to  meet  biro  at  Yarmouth,  she 
"  told  the  deponent  she  should  always  be  afraid  of 
"  bis  losing  his  mind  again,  and  that  he  should  only 
"  live  in  her  house,  provided  the  deponent  would 
€€  live  with  him ;  that  the  deceased,  on  various  oc- 
"  casions,  and  at  different  times,  declared  and  ex- 
"  pressed  her  regard  and  affection  for,  and  full 
"  confidence  in,  the  said  Thomas  Moore,  to  whom 
"  she  had,  as  by  him  predepoaed,  said  she  had  left 
"  every  thing ;  and  so  declared  and  expressed 
"  herself,  until  she  spoke  as  she  did  to  deponent, 
"  same  weeks  before  her  death,  about  her  son 
"  Thomas  having  become  deranged  in  his  mind  in 
"  Spain,  on  which  her  affections  appeared  alienated 
"  from  her  said  son  Thomas ;  and  when  she  spoke 
"  of  his  being  deranged,  he  was  in  Spain ;  after 
"  which  time,  within  two  or  three  weeks  next 
"  before  her  death,  she  several  times  said  and  de- 
"  dared  to  the  deponent,  that  she  would  make  a 
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will  in  such  a  way  as  if  she  had  no  sons;  and       1815. 
spoke  occasionally  against  both  her  sons,  Thomas       Term. 


"  Moore  and  George  Moore,  with  great  acrimony. 

u  That  he  has  frequently  heard  her  express  her     m°**a*f 

"  displeasure  against  George  Moore  in  the  most         »• 

"  pointed  terms,  and  declare  that  she  did  not  nor         v 

"  ever  could  again  look  upon  him  as  her  son,  and      Moobe. 

"  that  neither  he  nor  his  sons  should  be  benefited 

"  by  any  property  she  might  leave  behind  her. 

"  That  several  times  in  the  course  of  the  year  in 
"  which  she  died,  she  told  him  she  had  made  Thomas 
€€  her  heir,  and  left  him  every  thing ;  that  one  day, 
"  shortly  before  her  death,  she  called  on  the  depo- 
"  went,  and  he  went  into  the  carriage  to  her,  when 
"  she  said,  €  Now  I  consider  that  I  have  no  sons 
"  or  relations,  and  shall  make  other  friends  ;*  and 
"  a  few  days  afterwards  she  repeated  what  she  had 
*  said  on  the  preceding  day,  and  requested  de- 
"  ponent  to  call  on  Mr.  Butler,  the  conveyancer, 
"  in  order  to  have  a  new  will,  saying,  she  felt  her- 
"  self  very  ill,  and  might  probably  die ;  on  which 
"  he,  from  what  she  said,  expressed  his  horror  at 
"  the  idea  of  her  bequeathing  her  property  away 
"  from  her  family  ;  and  saying  that  no  good  man 
"  would  suffer  himself  to  be  benefited  by  her 
rr  bounty  at  their  expence,  she  replied,  she  was 
"  determined  to  act  as  she  thought  proper ;  and 
"  finding  her  inflexible,  he  said  to  her,  at  all  events, 
"  in  case  Mr.  Butler  should  not  come,  I  hope  you 
"  will  do  nothing  that  will  in  the  mean  time  disin- 
"  herit  your  family,  and  leave  your  property  in  a 
"  state  of  eternal  litigation ;  to  which  the  said  de- 
"  ceased  answered,  No,  no,  I  have  taken  great  care 
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1816.       *<  of  that  matter,  though,  God  forgive  me,  this 
j^f      "  morning  I  very  near  did  something  that  wcmld 


t€  have  made  Tom  remember,  (or  suffer,  be  cannot 

MJ££A"d  "  say  which,)  but  if  I  die  before  I  see  Mr.  Bailer, 

v.         "  which  I  think  from  my  pain  in  my  side  I  may 

a.0*™  "  very  probably  do,  there  is  a  will,  *by  which  the 

Moor*.     «  property  will  not  go  oat  of  the  family ;  but  really 

"  poor  Tom  is  quite  mad,  and  you  must  live  here 

"  with  him,  and  we  must  have  at  dinner  knives 

"  that  will  not  cut;  and  deponent  from  thence  was 

"  perfectly  convinced,  that  until  the  hour  of  her 

"  death,    she   considered   her  said   son  Thomas 

"  Moore  as  the  object  of  her  bounty  by  will ;  but 

"  otherwise  he  cannot  depose  to  her  recognizing 

ft  any  will  by  her  made ;   that  on  all  occasions, 

"  when  she  inveighed  most  bitterly  against  her  son 

"  Thomas,  she  uniformly  relented  towards  the  end, 

"  and  gave  him  to  understand  that  he  was  still  the 

"  fondest  object  of  her  affections  ;— that  when  she 

"  heard  of  Thomas's  marriage,  she  did  once  or 

"  twice  declare  that  her  son  George's  was  highly 

"  advantageous  over  Thomas's/9 

Mrs.  Roo&c  deposed, 

"  That  the  deceased  had  the  greatest  aversion  to 

"  her  son  Thomas's  marriage ;  and  he  has  heard 

"  her  say,  that  neither  George  nor  Thomas  shoald 

- "  be  benefited  by  any  property  she  might  leave 

"  behind  her." 

Mr.  Thomas  Moore,  in  his  answers  to  the  alle- 
gation given  in  by  the  committee  of  Peter  Moore, 
deposed, 

"  That  the  deceased  had  a  small  flat  deal  box, 
"  and  a  «mM  trnnk  in  her  bed-room,  in  both  of 


■* 
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"  which  she  kept  her  money,  keys,  papers,  memo-  1816. 

"  randa,  letters,  and  other  things  ;  and  that,  after  Term. 

"  her  death,  the  papers  marked  C.  and  B.  were  v^v^/ 

ff  found  by  Mr.  Lowten  in  the  presence  of  Edward  mctcalf* 

"  Darrell,  Daniel  French,  and  the  respondent,  to-  »• 

06  la  Tosjie 

"  gether  in  the  said  deal  box ;  and  the  paper  marked         Vm 
"  A.  was  found  in  the  said  small  trunk."  Mpoas. 

Swabey  and  Stoddart,  for  paper  C. 

Jenner  and  Lushing  ton,  for  paper  R.  or  paper  A. 

jphillimore  and  Dodson,for  an  intestacy. 

Judgment  (a). 

Sir  John  Nicholl. 

In  December  1808,  the  deceased  wrote  a  sort  of 
temporary  will;— for  it  was  clearly  made  with  a  view 
to  a  more  formal  instrument  It  is  merely  signed, 
— not  attested,— and  from  expressions  which  occur 
in  it,  must  have  been  written  with  the  intention  of 
its  being  the  preparation  for  a  more  formal  will ; — 
strong  terms  are  used  in  it ;— and  it  is  written  under 
feelings  of  great  resentment,  and  for  a  temporary 
purpose. 

Mrs.  Moore's  testamentary  intentions  were  car- 
ried into  more  formal  effect  by  the  will  of  1810; — in 
that  will  every  thing  is  given  to  her  son  Thomas;— 
but  she  forbears  to  record  the  reproachful  terms 
against  her  eldest  son,  which  she  had  inserted  in  the 
other  instrument.     By  the  will  of  1810  there  were 

(a)  This  judgment  has  been  gWea  rather  in  a  compressed 
form  as  so  much  of  the  e? idenoe  has  been  detailed.— -For 
the  argaaents  of  conasei,  aoe  the  next  case. 
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1816.       no  legacies  ; — a  form  of  codicil,  however,  was  fiir- 
Term.      nished  to  her  by  her  solicitor.     The  will  of  1810, 


not  only  superseded  that  of  1808  ; — but  was  in  great 

Metcalf    degree  in  execution  of  it,  and  represented  it,  for  it 

»•         was  nearly  to  the  same  effect.  It  approaches  the  case 
De  la  Torre  j      .  .  r\ 

v.         of  a  draft  which  a  person  signs,  and  afterwards  exe- 
Moore.     cuteg  a  W|]j  ma(je  fwm  jt .  tjje  faft  js  gyper8eded, 

being  entirely  dependent  on  the  will : — if  the  will  is 
revoked,  the  draft  is  revoked  also. 

If  the  Court  is  of  opinion  that  this  will  was  for  a 
temporary  purpose,— and  that  a  subsequent  will 
was  executed  from  it; — the  question  which  has 
been  made  as  to  the  revival  would  hardly  arise. — 
Therefore,  I  may  relieve  myself  in  a  considerable 
degree  from  going  into  the  cases  cited  ;  though, 
with  respect  to  those  cases,  I  cannot  but  observe 
that  there  is  not,  when  the  arguments  come  to  be 
examined,  much  difference  between  the  counsel  with 
respect  to  the  law.  Those  cases  depend  each  on 
their  particular  circumstances.  The  only  difference 
is,  whether  the  presumption  lies  on  the  one  side, 
or  the  other.  For  whether  there  is  a  presumed  re- 
vival, or  a  presumed  revocation ;  still  it  is  admitted 
that  the  presumption,  on  whichever  side  it  lies,  may 
be  repelled  by  circumstances ;  and  the  case  would 
then  revolve  itself  into  a  question  of  intention. 

If  it  were  necessary  to  decide  the  point,  I  should 
hold  that  it  was  not  the  presumption,  when  B.  was 
cancelled,  that  A.  should  revive ; — and  supposing 
the  general  presumption  to  be  in  favour  of  a  re- 
vival, I  should  be  most  clearly  of  opinion,  that  the 
presumption  was  repelled.,  and  that  it  was  not  the 
intention  of  the  deceased  that  A.  should  revive. 

The  question  then  comes  to  the  cancellation  of 
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-U.;— the  Court  must  examine  the  appearance  of  the       1816. 
instrument  itself ;— the  three  sheets  were  connected       Term. 


by  tape,  sealed  by  her  own  seal,  the  same  seal  an- 
nexed to  the  will  itself ; — the  feet  is,  that  some  one     Mvtcalt 

has  carefully  cut  out  apparently  with  scissars  the  *« 

u  i      r  *l     •     x  1  •  *     i  *     u   DelaToREE 

whole  of  the  instrument  or  margin,  so  as  to  detach  r# 

it  from  its  frame ; — the  attestation  clause  also  is  cut  Moore. 
through.— It  is  the  duty  of  the  Court  to  put  a 
rational  construction  on  this  act.  In  my  judgment, 
it  must  have  been  done  for  the  purpose  of  can- 
celling, revoking,  and  destroying,  the  validity  of  this 
instrument.  I  can  put  no  other  rational  construc- 
tion on  the  act ;— it  must  have  been  done  not  equi- 
vocally, but  decidedly,  for  the  purpose  of  revoking 
the  instrument ; — the  form  of  the  codicil  also  is  cut 
in  the  same  manner,  so  that  it  is  not  improbable, 
considering  the  character  of  the  deceased,  that  she 
thought  it  in  some  way  necessary. 

The  instrument  being  presumptively  revoked, — 
the  'next  question  is,  by  whom  ?— Here  there  can 
be  no  difficulty,— it  was  found  in  her  own  posses- 
sion,—and  it  is  not  suggested  that  any  other  per- 
son had  access  to  it. 

The  presumption  that  the  act  was  done  to  cancel 
the  instrument  may  be  repelled  by  shewing  that  it 
was  done  for  some  other  purpose,  or  by  some  other 
person. — Purposes  are  suggested  by  the  ingenuity 
of  counsel ;  but  it  is  not  enough  to  suggest ;  they 
must  be  proved.  It  is  pleaded  in  the  eighth  arti- 
cle of  the  allegation,  that  the  act  was  not  done  by 
the  deceased,  or  by  any  person  under  her  autho- 
rity ; — but  the  evidence  adduced  in  support  of  the 
plea  fells  short  of  the  averments.      Indeed,    it 
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1316.      strongly  disproves  them,  and  confirms  the  pre- 
Term!      sumption  of  law. 
N^v^-'         In  the  first  place,  paper  C.  was  written  in  181?. 
^Mctca^T1  The  deceMed  Aen  intended  a  very  different  dis- 
9^         position, — her  son  George,  who  had  been  excluded 
by  A.  and  B.  under  strong  circumstances  of  resent- 
Uqomx.     ment,— when  she  wrote  C.  had  been  restored  to 
her  favour  and  bounty.     It  is  by  no  means  impos- 
sible, that  when  she  wrote  C.  she  might  have  can- 
celled B. 

Before  her  death,  something  of  a  reconciliation 
had  taken  place  with  her  son  George,  so  as  to  admit 
him  to  an  intercourse,— though  it  was  not  a  very 
cordial  one,  as  the  Chancery  suit  continued. 

It  is  more  important  to  observe,  that  the  con- 
fidence which,  in  1808,  she  entertained  in  her  sop 
Thomas,  had  beep  a  good  deal  broken  in  upon  ; — 
her  letters  have  been  introduced, — passages  have 
been  cited  from  them  which  mark  her  maternal  af- 
fection; but  there  are  passages  also  in  these  letters 
which  mark  her  displeasure  against  this  Ron. 

The  character  of  the  lady  is  distinguished  by  in- 
temperance of  mind  and  capriciousness;  at  any  time 
in  her  life  this  might  have  produced  a  cancellation; 
_sbe  was  not  satisfied  with  her  son  Thomas's  con- 
duct while  in  Spain ;— charged  him  with  neglect  of 
her  affairs,  and  considered  him  as  insane ;— after  his 
return,  he  committed  what  wag,  in  her  opinion,  an 
net  of  great  atrocity ;— he  married  without  taking 
ber  advice;— this  was  the  same  sort  of  circumstance 
which  had  induced  her  resentment  against  her  sob 
<frorge ;— and  she  declared  that  she  was  more  di*» 
aatisfied  with  Thomas's  conduct  than  with  that  of 
George. 
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These  circumstances  would  naturally  produce  an       1816. 
alteration  in  the  disposition  of  her  property ;— the      Term. 


result  of  the  evidence  is,  that  there  was  great  re- 
sentment towards    her    son  Thomas, — and  it  is     Me™^,. 
proved  that,  till  the  last  moment  of  her  life,  she         *• 
wished  Mr.  Butler  to  prepare  a  new  will.  „. 

AH  these  circumstances,  so  far  from  repelling,      Moojw. 
confirm  the  probability  that  the  act  was  done  with 
intention  of  revoking. 

Mr.  French's  evidence  does  not  alter  the  view  now 
taken  by  the  Court ;— she  several  times  told  him  she  * 
had  left  her  son  Thomas  every  thing ; — but  on  other 
occasions  she  said,  "  I  have  no  sons  or  relations," 
and  desired  him  to  call  on  her  every  day  ; — shortly 
afterwards  she  repeated  this, — Mr.  French  expressed 
his  horror  at  her  bequeathing  her  property  from 
her  family ;  but  she  said,  she  was  determined  to 
act  as  she  thought  proper ; — finding  her  inflexible, 
he  said,  "  he  hoped  she  would  do  nothing  to  disin- 
herit her  family,  and  to  leave  her  property  in 
eternal  litigation/'  To  which  she  answered,  €t  No, 
no,  I  have  taken  great  care  of  that  matter,  though, 
God  forgive  me,  I  very  near  did  something  which 
would  have  made  Tom  remember,  or  suffer,  (he 
cannot  say  which,)  but  if  I  die  before  I  see  Mr. 
Butler,  which,  from  the  pain  in  my  side,  I  think 
very  probable,  there  is  a  will  by  which  the  pro- 
perty will  not  go  out  of  the  family ;— but  really 
poor  Tom  is  quite  mad,  and  you  must  live  here 
with  him;  and  have  knives  that  will  not  cut." 
**  In  the  conclusion  which  this  gentleman  (who 
VMS  not  acquainted  with  other  declarations  of  the 
deceased)  drew  from  this  conversation,  it  is  ex- 
tremely difficult    to  eonpur.    By  what  will,  by 
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1816.       what  instrument,  and  to  what  extent,  was  this  pro- 
Ten^      vided  ?     One  day,  just  before  her  death,  she  said 


i 


Tom  was  not  fit  to  be  his  own  master; — nothing, 

Metcalp    therefore,  could  be  further  from  her  intention,  than 

^     v-         to  place  the  whole  of  her  property  under  his  care 
DelaToRRE        ;  ,.  t  .     ^.      . 

Vm         and  direction,  and  to  make  him  her  executor. 

Moore.  rp^  £our^  however,  can  place  little  reliance  on 
the  sincerity  of  declarations, — they  are  very  easily 
misapprehended, — and  a  trifling  word  may  alter 
the  whole  import  of  them, — and  with  a  person  of 
such  a  character,  and  under  such  circumstances, 
the  declaration  mentioned  is  too  loose  to  be  relied 
upon ;  and,  above  all,  it  would  be  extremely  danger- 
ous to  depend  upon  them  in  opposition  to  the  acts 
of  the  deceased  ; — she  alludes  to  something  she  had 
done  that  morning, — it  may  have  been  cutting  B.— 
or  writing  C. — or  something  else. 

The  declarations, — that  she  had  no  son, — that  she 
must  make  other  friends, — Mr.  French  says,  that 
she  was  inflexible,— Mr.  French's  horror  at  her  in- 
tentions.— I  doubt  a  great  deal,  not  what  the  wit- 
ness, but  what  the  deceased  herself  meant ; — the 
Court  must  scrutinize  declarations  coming  from  the 
deceased,  as  well  as  from  the  witness; — there  is 
nothing  to  shew  that  B.  was  not  cancelled  after 
these  conversations ;  from  the  expression  "  very 
near,"  though  she  might  not  then  have  done  it,  she 
might  have  done  it  the  next  morning ; — it  has  been 
admitted,  that  it  was  impossible  to  depend  one  hour 
upon  her  conduct ; — her  passion  and  caprice  were 
so  irregular,  that  the  only  conclusion  we  can  come 
to  is,  that  she  had  no  fixt  and  determined  mind 
upon  the  subject. 
Here  is  an  act  of  cancellation,— it  must  be  pre- 
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sumed  to  have  been  done  by  the  deceased., — there       isi6. 

is  no  evidence  to  shew  that  it  was  not  done  animo       Term. 

revocandi ;  every  thing  leads  to  the  contrary  con-     v^v-^/ 

elusion.     I  pronounce  against  B.  ^Metcal"* 

Paper  C.  has  been  propounded  ;— the  question  is,  v. 

Do  1&  Torre 
whether  it  is  a  deliberative,  or  a  complete  paper; —  Vm 

if  it  is  of  the  former  description,  there  must  be  evi-  Moore. 
dence  to  shew  that  the  deceased  was  prevented  by 
the  act  of  God  from  the  due  execution  of  it, — it 
was  written  on  the  envelope  of  a  former  will,— 
various  interlineations  and  alterations  occurred  in 
it ; — it  states  that  she  wishes  it  to  be  made  in  the 
following  manner  by  a  "  lawer  approved,"  George 
and  Thomas  Moore  are  struck  through, — it  leaves 
off  in  the  middle  of  a  sentence. — The  counsel  have 
hardly  ventured  to  argue  this  as  a  finished  paper, 
there  is  a  complete  departure  from  all  other  wills, 
and  its  several  parts  are  quite  inconsistent  with 
each  other  ; — it  could  only  be  sustained  by  evidence 
shewing  that  she  had  come  to  a  final  resolution 
that  this  paper  should  operate  as  far  as  it  goes, — 
there  is  not  one  tittle  of  evidence  to  supply  the 
demands  of  law  in  this  respect.  Mr.  Butler  was 
sent  for  ;  but  what  to  draw  up  the  Court  can  form 
no  opinion, — it  must  be  at  a  loss  to  conjecture  her 
settled  intention.  The  only  conclusion  I  can  come 
to  is,  that  she  died  intestate.  She  might  have  in- 
tended to  die  testate ;  but  the  Court  cannot  make 
a  will  for  her, — it  is  enough  that  she  did  not  in- 
tend either  of  these  papers  to  operate.  I  must  pro- 
nounce against  them  all: — and  for  an  intestacy. 
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HIGH  COURT  OP  DELEGATES. 

1817 

Hilar*  Moore  v.  Moore  and  Metcalf  (a). 

Xfersji, 

Jan.  31.  

Feb.  3  and  5. 


(An  Appeal  from  the  Prerogative  Court  of 
Canterbury.) 


The  Judges  who  sate  under  this  commission 
were 

Mr.  Baron  Richards, 
Mr.  Justice  Park, 
Mr.  Justice  Abbot, 
Doctor  Arnold, 
Doctor  Adams, 
Dr.  Burnaby, 

and 
Doctor  Gostling. 


of  Twin  Md  JDr'  Phillimore,  Dr.  Dodson,  and  Mr.  Heald, 
to  amount  to  jor  Mr.  George  Moore,  and  in  support  of  the  sen- 
and  that  can'  tence  of  the  Prerogative  Court. 

puliation  not  *  ° 

to  revive  a 

prior  will  of         (a)  Paper  C.  was  not  propounded  in  the  Court  of  Delegate*; 

faDportfUDt "   bttt  the  committee  of  Mr.  Peter  Moore,  who  had  prayed  pro* 

bate  of  that  paper  in  the  Prerogative  Court,  joined  with  Mr* 

George  Moore,  in  praying  an  intestacy,  and  appeared  by  his 

*  counsel :  after  some  preliminary  discussion,  however,  the  Court 

refused  to  hear  them,  on  the  ground  that  there  had  been  some 

informality  in  their  node  of  adhering  4*  4h**appeaL 
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The  argument  necessarily  divides  itself  into  two      i**1?. 

t         i_  Hilary 

Drancnes:  Term 


First,  Whether  B.  is  a  cancelled  instrument. 

Secondly,  If  B.  should  be  held  to  be  cancelled,     M<£M 
whether  A.  does  not,  by  necessary  implication,  and  Moore  «n<f 
by  construction  of  law,  follow  the  fate  of  B. 

As  to  the  first  point, — we  submit  that  if  the  tes* 
tatrix  cut  B.  advisedly,  the  presumption  must  be 
tbat  she  cut  it  amino  cancellandi.-^Thzt  from  the 
circumstance  of  its  having  been  found  in  her  cos- 
tody,  and  no  other  person  having  access  to  the  box 
in  which  it  was  kept,  the  presumption  must  be  that 
she  cut  it  herself.— And,  lastly,  These  presumptions 
are  confirmed  and  corroborated  by  the  character  of 
the  deceased,  and  the  state  of  her  affections  at  the 
time  of  her  death. 

The  manner  in  which  B.  has  been  cut,  raises  the 
inference  that  it  has  been  advisedly  cut ;— the  at- 
testation clause  was  entirely  cut  through,  one  of 
the  seals  which  fastened  the  different  sheets  to- 
gether was  broken,  and  the  several  papers  in  their 
detached  state  were  found  scattered  about  the  box. 
—The  rule  of  the  civil  law  was,  that  if  the  testator 
had  mutilated  a  will  himself,  the  heir  could  not 
claim  under  it ;  but  if  it  could  be  shewn  that  ano- 
ther person  had  mutilated  it,  the  will  was  good  (a). 
Consultft  quidem  delet&  exceptione  petentes,  re- 
pelhmtur ;  inconsultd  verd,  non  repelluntur,  sive 
legi  possunt,  sive  non  possunt,  quoniam  si  totum 
testamentum  non  extet,  constat  valere  omnia  qtrte 
in  ee  scripta  sunt.     Et  si  quidem  iHud  toncidit 

(a)  Dig.  Lib.  28.  tit.  4.  c.  3. 


MOOEB 


408  GASES   DETERMINED   »   THE 

1817.       testator  denegabuntur  actiones :  si  verd  alias,  in- 

Term.      yiio  testatore,  non  denegabuntur.  The  expressions 

in   this    passage  seem   to  characterize  the    very 

species  of  mutilation  this  instrument  had  undergone. 

Moore  and       Such  being  the  appearance  the  instrument  pre- 

BTCALF#    sents  on  the  face  of  it,  a  Court  of  law  is  bound  to 

put  some  construction  upon  the  act ; — it  will  not 

be  sufficient  to  say  that  the  testatrix,  (if  such  she  is 

to  be  called,)  has  done  it  in  sport,  or  to  while 

away  a  vacant  half  hour, — if  she  did  it  advisedly, 

the  law  will  fasten  on  her  the  conclusion  that  she 

did  it  animo  cancellandL. 

•Again,  from  the  care  with  which  the  will  was 
preserved,  and  from  the  place  of  its  deposit  being 
accessible  to  herself  alone,  the  presumption  must  be, 
that  she  cut  it  herself.  Sin  de  facto  testatoris  haud 
quidem  liqueat,  sed  testamentum  tamen  scriptum 
domi  testatoris,  et  in  arc&  reperiatur  deletum,  ant 
incisum;  etiam  tunc  ex  voluntate  testatoris  id  factum 
prsesumatur(a). — Moreover  it  was  found  together 
with  paper  C,  which  paper,  if  completed,  must  have 
utterly  annihilated  it— In  the  eighth  article  of  the 
adverse  plea,  it  is  stated,  "  that  when  paper  B.  was 
found  after  the  deceased's  death,  it  was  in  the 
same  plight  and  condition  as  it  now  appears,  and 
that  the  cutting  off  the  border  or  margin  of  the 
said  paper  was  not  done  by  the  deceased,  or  any 
person  under  her  authority  or  direction,  with  a 
view  to  destroy,  cancel,  or  revoke,  the  said  will; 
but  that  down  to  the  time  of  her  death  she  recog- 
nized, and  considered  the  said  paper,— writing  B, 

(a)  Voet  ad  Pand.  lib.  28.  tit  4. 
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as  her  Utst  will  and  testament:9    It  was  extremely      in- 
essential to  have  established  this  fact,  and  yet  no      Term. 


evidence  whatever  has  been  adduced  in  support  of 
this  article  of  the  allegation ;— by  the  witnesses  „. 
examined,  and  the  letters  produced,  the  affections  Moore  aod 
of  the  deceased  at  the  latter  period  of  her  life,  ap- 
pear to  have  been  alienated  from  her  son  Thomas. 
Letters  of  the  28th  of  July,  and  the  10th  of  Aug. 
are  important  in  this  view,  as  they  embrace  the 
period  about  which  C.  was  written. 

C.  too,  bat  for  the  postscript,  would  be  a  finished 
paper ;  and  in  it  we  read  recorded  by  her  own 
hand,  that  Thomas  was  undutiful  and  disobedient ; 
— he  is  placed  on  a  level  with  George,  for  whom 
■he  entertained  so  deep-rooted  an  aversion,— and 
every  will  she  had  ever  made  is  annulled. 

On  this  part  of  the  case  the  character  of  the  de- 
ceased is  important ;— it  is  impossible  not  to  be 
struck  with  the  extraordinary  features  by  which  it 
is  delineated  in  the  evidence  before  the  Court, — 
her  irritable  and  anxious  mind, — the  vehemence  of 
her  passions, — her  tendency  to  act  strongly  and  per- 
manently on  the  impulse  of  the  moment,  all  paved  the 
#&y  for  the  misery,  vexation,  and  disappointment, 
Wffticli  she  was  destined  to  experience  in  her  latter 
da^B— In  return  for  the  passionate  affection  she 
lavished  on  her  children,  she  exacted  from  them  im- 
plicit obedience  and  submission  to  her  will; — and 
above  all  things,  she  held  that  they  were  bound  to 
consult  her  wishes  alone,  in  disposing  of  them- 
iefces  in  marriage; — to  a  mind  constituted  like 
this,— influenced  by  the  fervour  of  such  warm  af~ 
fectioas,— a&d  liable  to  the  agitations  ofauch  stormy 

vol.  i.  2  £ 
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1817.       passions,  the  transition  from  ardent  love  to  violent 
T>er™      hatred  was  natural  and  easy ;  her  eldest  son  whom 


she  had  doated  on  to  such  an  excess  as  to  excite 
°°RE  the  jealousy  of  his  younger  brothers,  had  for  many 
Moore  and  years  been  to  her  an  object  of  aversion.  Is  it, 
therefore,  surprising,  or  inconsistent  with  the  or- 
dinary course  of  human  passions,  that  her  youngest 
son,  when  he  conducted  himself  in  a  manner  similar 
to  his  eldest  brother,  should  have  excited  in  her  mind 
similar  feelings  of  indignation  and  resentment? 

If  we  have  established  that  R.  was  mutilated 
animo  cancellandt ; — it  will  be  very  difficult  to 
maintain,  that  when  she  did  this  act,  she  did  not 
also  intend  to  cancel  A., — the  wills  are  so  es- 
sentially identified,  that  one  appears  to  be  little 
else  than  the  rough  draft  from  which  the  other 
was  transcribed, — the  same  person  was  executor 
in  both,  and  both  contained  substantially  the  same 
disposition  of  her  property. 

But  we  may  carry  the  argument  higher,  and  as- 
sert that  by  construction  of  law,  A.  was  destroyed 
when  B.  was  completed ; — and  that  A.  being  destroy- 
ed, in  order  to  have  given  effect  to  it  again, — there 
must  have  been  some  act  of  republication,— or 
some  revival  by  necessary  implication, — or  some- 
thing in  short  to  shew  that  it  was  the  wish  and 
intention  of  the  deceased,— that  her  first  will 
should  take  effect  after  she  had  cancelled  her 
second.  This  is  the  clear  language  of  the 
Roman  law  (a).  Posteriore  quoque  testamento 
quod  jure  perfectum  sit  posterius  rumpitur,  nee 
interest,  extiterit  aliquis  haeres,  an  non,— hoc  enim 

(a)  Instit.  Lib.  2.  tit.  17,  s.  fc  de  posteriore  testamento. 
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solum  spectator/  an  aliquo  casu  existere  potucfrit*       1817. 
Ideoque  si  quisaut  noluerit  hseres  esse;  aut  vivo       Tenn. 
testatore,  aut  post  mortem  ejus,  antequam  haeredi-* 
tatem  adiret,  decesserit,  aut  conditioner  sub  qu& 
hseres  institutus  est,    defectus  sit,  in  his   casibus  Moors  an* 
pater-familias  intestatus  moritur.     Nam  et  prius.    MsT0AI']r 
testamentum  non  valet,   ruptum  a  posteriore;  et 
posterius  teque  nullas  vires  habet,  cum  ex  eo  nemo 
haeres  extiterit.    In  the  same  book  of  the  Institutes 
under  the  head  of  quibus  modis  convalescit  testa- 
mentum there  is  a  further  illustration  of  this  doc- 
trine (a).     All  the  commentators  have  concurred  in 
the  sense  and  stringency  of  these  passages ; — the 
expressions  of  Yinnius  are,  nee  prioris  testamenti 
sublatio  pendet  ab  eventu  aliquo,  aut  casu  contin- 
gente  post  mortem  testatoris,  sed  illud  statim  vivo 
adhuc  testatore  ipso  jure  per  posterius  rumpitur. 

This  doctrine  will  be  found  also  in  the  Digest 
Lib.  28.  tit.  3.  s.  2.,  and  in  several  passages  of  the 
code  (6);— and  it  was  carried  so  far,  that  if  a  man, 
having  made  bis  will,  was  adopted  into  another 
family,  and  afterwards  became  emancipated,  it  was 
necessary  that  there  should  be  some  act  to  revive 
the  will  (c). 

We  are  not,  however,  driven  to  stand  on  the  ex- 
treme of  this  principle ; — in  looking  to  cases,  we  may. 
anticipate  that  that  of  Goodright  v.  Glazier  (d)  will 

(a)  Tnstit.  Lib.  tit.  17.  s.  7. 

(b)  Tunc  autem  prius  testamentum  rumpitur,  cum  posterius 
jure  perfectum  sit. 

(c)  Dig.  37.  tit.  ll.cil. 

(d)  Goodright  on  the  demise  of  Glazier  v.  Glazier,  Burrows, 
VoL  IV.  p.  2,512. 

2e2 
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1917.  probably  be  pressed  against  us:  it  may  be  observed, 
T^  however,  that  the  decisions  in  that  very  case  admit 
that,  under  circumstances,  the  first  will,  though  found 
entire,  might  have  been  held  in  law  to  be  can- 
Moore  tod  celled ;— both  Lord  Mansfield,  and  Mr.  Justice  Yates, 
admit  that  such  a  case  might  exist;  but  whatever 
may  be  the  weight  and  authority  of  Glazier's  case 
in  Courts  which  are  bound  up  by  the  decisions  of 
the  Courts  of  King's  Bench,  here  we  can  only  look 
to  k  as  expressing  the  opinion  of  wise  and  en- 
lightened judges,  as  to  the  law  which  nties  in  the 
disposition  of  real  property —here  it  cannot  be 
.considered  as  having  any  binding  authority,— far 
here  we  have  in  the  records  of  this  very  Court  an 
uninterrupted  series  of  decisions  for  np wards  of  n 
century,  flowing  in  a  eoateary  course. 

In  Whitehead  v.  Jennings  («).  Anthony  Meek 
made  his  will  in  Aug.  1701 ;  in  1713  he  made 
another  of  a  totally  different  tenor,  in  which  hi* 
nephew  was  appointed  executor  and  residuary  le- 
gatee ;— in  an  access  of  passion  against  bis  nephew, 
he  burnt  the  latter  will,— he  afterwards  became  re- 
conciled to  him,  and  sent  for  Mr.  Tolson,  his  at* 
torney,  to  make  a  new  will ;— before  the  attorney 
arrived,  he  was  taken  suddenly  ill,  and  died  in  the 
course  of  the  night,  calling  anxiously  for  him.  The 
will  of  1701  was  propounded ;  but  the  Court  pro- 
nounced for  an  intestacy. 

In  Burt  v.  Burt  (6),  a  will  made  in  1669  was 
fbund  in  the  closet  of  the  deceased  it  was  pleaded; 
and  proved  that  he  had  made  another  will  in  1713; 

(«)  WhtehHri  ▼.  Jc**i*g$)  P*mg.  171.    Sfcltg.  I714i 
(b)  Burt  t.  Burt,  Pterog.  171$. 
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—•the  only  account  given  of  that  will  was,  that  the       im?. 
wife  said  she  had  destroyed  it,  having  found  it  in  a      Term! 
cancelled  state ;— she  was  materially  benefited  under     x^v^/ 
the  existing  will,  and  the  Court  pronounced  for  an        °£  * 
intestacy.  Moom  »oi 

la  Helyar  v.  Helyar  (a).  Robert  Helyar  died 
in  June  1751,  a  batchelor,  leaving  Joanna  Hel- 
yar a  sister,  William  Helyar  his  nephew,  and 
two  neices ;— by  a  will  of  Feb.  12,  1748,  he  be- 
queathed  to  his  sister  the  moiety  of  a  small  estate 
they  possessed  together  in  joint-tenancy  in  Corn- 
wall, and  2000/.  in  money.  All  his  other  estates 
and  property  he  left  to  his  nephew,  whom  he  con* 
stituted  also  his  executor  and  residuary  legatee  ;— 
be  declared  to  his  solicitor,  that  his  object  was  to 
keep  the  real  estates  in  the  male  line  of  the  family. 
—The  nephew  made  his  will  on  the  same  day, 
by  which  he  left  his  property  to  the  uncle,  and 
they  exchanged  copies  of  their  wills  ;— afterwards 
the  nephew  married,  and  had  a  son  ;— his  uncle's 
affections  became  alienated  from  him,  and  in  pro- 
cess of  time  he  completely  quarrelled  with  him, 
and  declared  he  should  never  be  benefited  by  him ; 
and,  accordingly,  on  the  19th  of  Dec.  1745,  he 
made  another  will,  in  which  his  sister  was  execu- 
trix and  residuary  legatee  in  the  stead  of  the 
nephew ;— that  will  was  not  found  at  the  death  of 
the  deceased ;  and  it  was  established  to  the  satis* 
faction  of  the  Court,  that  the  deceased  had  de- 
stroyed it  himself.  The  case  was  argued  at  great 
length  before  Sir  George  Lee  ;(&)— five  points  were 

(a)  Helyar  y.  Helyar,  Prerog.  1754. 

(fr)  From  Ike  maneecript  mH%  ef  tk  G*e.  Lee.   gee  p.  166. 
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1S17.  made  in  favour  of  the  will  of  1742.— First,  That  it 

Hilary 

Term.  was  contrary  to  the   statute  of  frauds  to  receive 


parole  evidence  of  a  will  which  did   not  exist.— 
P#          Secondly,  That  there  was  not  sufficient  proof  of 
Moore  and  the  factum  of  the  second  will  —  Thirdly,  That  the 
executing  a  second  will  was  not  of  itself  a  revoca- 
tion of  the  first Fourthly,  That  there  was  proof 

that  the  second  will  was  destroyed  by  the  testator 
himself — Fifthly,  That  if  the  second  will  was  de- 
stroyed, no  act  of  revival  was  necessary  to  set  up 

the  first Sir  George  Lee,  however,  decided  against 

the  will  propounded,  and  pronounced  Mr.  Helyar 
to  have  died  intestate,  expressly  on  the  grounds 
that  the  execution  of  the  second  will  was  a  re- 
vocation of  the  first ;— and  that  where  a  second  will 
had  been  destroyed,  some  act  of  revival  was  neces- 
sary to  set  up  the  first. 

»  In  Arnold  \.  Hoddie  (a),  the  deceased  made  a  will 
in  1753,  in  favour  of  a  Miss  Arnold,  whom  at  that 
time  he  was  about  to  marry,— he  afterwards  quar- 
relled with  her;— in  1760,  he  made  another  will, 
by  which  he  bequeathed  his  property  to  a  sister  ;— 
the  latter  will  was  not  found  at  his  death,  nor  was 
there  complete  proof  of  the  execution  of  it ;  but 
his  aversion  to  Miss  Arnold  was  proved,  and  Sir 
George  Hay  pronounced  against  the  existing  will. 
As  to  the  effect  of  these  cases  we  do  not  mean 
to  contend,  that  under  all  circumstances,  wheiva 
second  will  is  destroyed,  one  anterior  in  date  cannot 
revive;  what  we  maintain  is,  that  we  have  so  far 
adopted  the  civil  law  into  our  decisions  as  to  ceiv 


(*)  Arnold  j.  Hojdk>  Prerog.  176$, 
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aider  the  factum  of  a  second  will  as  a  presumptive       1817. 
revocation  of  a  first,  and  that  the  burthen  of  proof      Term. 
is  by  such  a  circumstance  thrown  on  the  adverse    ^^^tk/ 
party  to   repel   that  presumption.    On  the  other     M°0RK 
hand,  where  circumstances  have  been  such  as  to  Moore  and 
shew  clearly  that  the  deceased  intended  the  first 
will  to  revive,— these  Courts  have  pronounced  for 
them,  as  in  Stacey  v.   Dickens  (a).      Vanier  v. 
Hue  (6),  and  in  the  latter  case  of  Passey  v.  Hem- 
ming (c) ;  but  it  has  been   only  in  cases  where  the 
intention  has  been  satisfactorily  made  out,  that  the 
presumption  of  law  has  been  held  to  be  repelled. 
The  present  case  is  stronger  in  its  circumstances 
than  either  of  those  which  were  successively  decided      / 
by  Sir  Charles  Hedges,  the  Delegates,  Sir  George 
Lee,  and  Sir  George  Hay.  / 

For  the  purposes  of  this  argument,  the  can- 
cellation of  B.  is  a  strong  circumstance  against  A. 
The  writing  of  C.  is  a  powerful  argument  against 
A., — the  declarations  of  Mrs.  Moore  that  "  she 
would  make  her  will  as  if  she  had  no  sons/' — that 
<c  Thomas  and  George  should  never  inherit  her 
property/9 — her  refusal  to  see  Thomas  Moore's 
wife,— her  indignation  at  his  marriage, — her  send- 
ing for  Mr.  Butler  to  make  a  new  will  when  she 
was  dying, — are  all  strong  circumstances  to  shew 
quo  animo  B.  was  cancelled,— and  that  by  can- 
celling that  paper,  it  never  could  be  her  intention 
that  A.  should  revive. 

(a)  Stacey  t.  Dickens,  Prerog.  Easter  Term,  1734. 

(b)  Vanier  t.  Hue,  Prerog.  1724. 

(c)  Passey  t.  Hemming}  Prerog.  Michaelmas  Term,  1809.-* 
Delea;.  1812, 
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1817.  Mr.  Warren,  counsel  far  Msr.  Thomas  M&ne> 

\Btlary 
Term.        COntrcL. 


The  first  question  undoubtedly  will  be,  wbttfeer 
°°R*  B.  is  cancelled  ;— the  second  will  be  whether,  if  J$. 
Moose  and  is  cancelled,  A.  is  in  force,— i.  e.  whether  $.  which 
is  originally  upon  the  face  of  it  a  perfect  will,  ha* 
been,  by  any  thing  which  has  happened  to  i\  ui% 
cancelled;  and  if  so,  whether  by  c^ncejling  B., 
paper  A.  is  revived,  and  is  to  all  intents  and  pur- 
poses the  same  as  if  B.  had  never  been  made. 

To  say  that  B.  is  cancelled  on  the  faoe  of  it,  is 
very  much  to  overstate  the  case ;— no  case, — no 
decision,  has  been  adduced  in  support  of  this  asser- 
tion :  if  this  is  to  be  decided  by  bare  inspection, 
let  us  lode  to  the  rules  which  Swinburne  (a)  lay* 
down  on  this  head.  "  The  third  case  is  when  the 
whole  testament  is  not  cancelled  <or  defaced,  but 
some  part  thereqf  xmfy  rased,  blotted,  or  put  out  j 
for  the  ot/ier  parts  of  the  testament  do  remain  finfi 
and  safe,  as  they  were  before,  although  the  dele- 
tion were  in  the  chief  part  of  the  testament, 
namefy,  the  assignation  of  the  executor.'* 

If,  therefore,  a  testament  were  drawn  over  with 
lines,  there  can  be  no  doubt  but  that  it  must  be 
considered  as  cancelled ;  so  if  it  were  drawn  over 
with  cross  lines  diagonally,  in  either  evidence  to 
repel  the  presumption,  there  must  be  evidence  to 
shew  that  the  party  did  not  iqean  to  deface  it.— JHfer$ 
there  is  nothing  crossed,  or  blotted  out ;— if,  iasteqd 
of  this  will  being  cut,  a  line  had  been  drawn  along 
the  top,  passed  down  the  side,  and  through  the  at- 
testation clause;  coqld  it  be  contended  that  the 

(a)  Swinburne,  Part  VII.  s.  16.  p.  515. 
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wiH  wis  cancelled  on  the  free  of  it^-for  there  is       'Bi7. 
da  difference  between  the  act  of  a  knife,  and  the      j^J, 
act  of  a  pen ;— h  is  material  whether  it  be  a  can-    v^v^/ 
cellation  primi  facie,  or  not ;— if  it  is  not,  unless        <^mE 
there  is  sufficient  evidence  to  shew  that  the  party  Moore  and 
intended  to  cancel  it,  it  remains  a  good  will.    Sap- 
pose  again,  this  margin  not  to  have  bee*  found ; 
and  that  the  wiH  had  been  found  without  it  in  the 
drawers  of  the  testatrix  where  she  usually  kept  her 
papers  of  consequence ;  could  it  be  said  she  did  not 
keep  it  as  her  will?— if  she  did  not,  why  was  it  there? 

Our  opponents  are  not  entitled  to  ask  the  reason 
why  she  cut  the  paper,  for  the  paper  is  in  itself 
perfect  as  a  will ;  they,  therefore,  are  to  shew  that 
this  was  dome  ammo  canceUancU  /--cutting  through  * 
the  attestation  clause  cannot  be  of  more  importance 
than  cutting  through  the  name  of  the  executor ;  and 
we  have  sees  in  what  light  Swinburne  regards 
that  when  be  states  that,  though  yon  cat  out  the . 
assignation  of  the  executor,  still  the  wiH  is  good. 

Per  Curiam.    Mr.  Justice  Abbott, 

*<  Blotout/'notcutout 

fifr.  Warren, 

'*  Erase,  blot,  or  put  out." 

Per  Curiam.    Mr.  Justice  Abbott, 

Erase  does  not  apply  to  cutting  out. 

Mr.  Warren, 

In  whatever  way  it  was  done,  it  would  not  alter 
the  argument ;— evidence  may  be  given  to  shew  for 
what  eacree  it  was  done ;  but  whether  cut,  or  drawn 
round  with  a  black  line,  it  can  make  no  difference. 
We  can  only  say  there  are  many  things  done  for 
which  we  can  give  no  account.  3 


Metcalf, 


1 
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1817.  If,  however,  it  should  be  held  that  there  is  some* 

Hthzrv 

Ttrm.      thing  on  the  face  of  this  paper  which  we  are  called 
^^v^/     upon  to  explain,  then  we  have  abundant  evidence 
°ORE      to  shew  that  she  did  not  intend  to  cancel  it 
Moore  and       Bibb  v.  Thomas  (a),  was  a  case  in  which  circum- 
stances were  equally  strong  as  here  ;  there  evidence 
was  brought  by  the  heir  at  law,  who  claimed  against 
the  will,  to  shew  the  intent  with  which  the  act  .was 
done.— -If  the  Court  is  of  opinion  that  explanation  is 
necessary,  the  letters,  and  the  evidence  supply  it : 
in  the  former  we  see  the  language  of  a  mind  in 
a  great  degree  subsiding  from  the  anger  she  bad 
once  felt  towards  her  son ;  and  there  are  a  variety 
of  instances  in  them,  as  well  as  in  the  depositions, 
where  she  speaks  of  him  with  great  affection. 

The  next  question  is,  supposing  B.  to  be  can- 
celled, what  is  the  effect  of  that  cancellation  upon 
A.  ? — And  this  is  a  question  of  great  importance,— of 
great  extent,— and  of  considerable  nicety,  in  con- 
sequence of  the  cases  which  have  been  cited.  In 
Goodright  v.  Glazier  (6),  the  same  argument  was 
used,  which  has  been  used  by  my  learned  friend 
on  the  other  side;  but  it  was  over-ruled  by  the 
Court. 

There  is  no  doubt  but  that  the  repeal  of  a  sub- 
sequent statute  sets  up  a  preceding  statute. — This  is 
a  law  as  old  as  any  in  the  country,  and  why  ?  be- 
cause the  act  which  shewed  the  change  of  inten- 
tion is  removed  by  a  subsequent  act.  It  is  difficult 
to  conceive  how  these  two  cases  are  to  be  dis- 

(a)  Blackstone's  Rep.  Vol.  II.  p.  1043. 
(6)  Goodright  on  the  Demise  of  Glazier  v.  Gladcr,  Burrow, 
Vol.  IV.  p.  S51S. 
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tinguished.     What  is  supposed  to  repeal  the  first  ?      }?}J\ 
Undoubtedly  the  second.— But  then  it  is  argued,       Term. 


the  second  will  shews  a  change  of  mind; — to  be 

sure  it  does,— it  shews  there  was  a  change  of  mind         Vm 

at  that  moment.  But  does  not  the  destruction  of  the  Moork  And 

MflfTCALP* 

second  instrument  shew  a  change  of  mind  again? 
— As  altered,  it  is  to  take  effect  if  the  party  does 
not  change  that  will, — and  that  is  the  distinction. 
His  mind  is  shewn  by  the  expression  in  the  second 
will,  if  he  does  not  cancel  that.     The  will  is  am- 
bulatory, and  so  it  is  no  evidence  of  a  change  of 
intention  so  as  to  affect  the  former  will ;  and  this 
appears  to  have  been  the  opinion  of  Lord  Mansfield, 
and,  as  Mr.  Justice  Yates  says,  "  a  will  has  no  ope- 
"  ration  till  the  death  of  the  testator,  it  is  the  ex- 
"  pression  of  a  man's  mind  to  take  place  after  his 
"  death  ; — as  long  as  he  lives  he  may  alter  his  opi- 
"  nion.  I  tear  the  paper  which  expresses  my  senti- 
ce  ments, — then,  has  not  my  mind  reverted? — he  has 
"  revoked  the  revocation, — and  his   mind  comes 
t€  back  to  its  first  intention." 
.   In  Harwoodv.Goodright(a),  Lord  Mansfield  says, 
"  it  is  settled,  that  if  a  man  by  a  second  will  re- 
"  voiced  a  former,  yet,  if  he  keep  the  first  will  un- 
"  destroyed,  and  afterwards  destroy  the  second, 
"  the  first  will  is  revived."  Lord  Mansfield,  speak- 
ing the  sense  of  the  Court,  considers  this  as  a  clear 
established  rule  at  Common  Law. — It  stands  upon 
the  authority  of  these  two  cases. 
Per  Curiam.     Mr.  Justice  Abbott, 
That  would  go  a  vast  length  ;— if  you  put  it  as 
an  absolute  proposition  at  law  without  any  de- 

(n)  Cooper's  Reports,  p.  1701. 


430  CASES  DETERMINED  IN  IB* 

J  817.      (taction,  that  the  cancellation  of  the  second  will 
Term.      revives  the  first.— Suppose  a  man,  having  a  wife  and 


one  child,  should  make  a  will,  leaving  his  property 
^OEE  in  a  manner  suitable  to  the  then  state  of  his  family, 
If ooft£  and  — that  he  should  afterwards  have  six  children  born, 
and  then  should  make  a  will,  which  he  should  after* 
wards  destroy.  By  setting  up  the  first  will,  you 
would  leave  five  of  the  children  unprovided  for. — If 
you  put  it  as  an  absolute  proposition,  that  the  can- 
celling of  the  second  will  would  revive  the  first, 
cases  might  be  put  so  distressing  as  to  make  one 
feel  a  little  whether  it  was  right. 

Mr.  Warren, 

Your  lordships  will  do  me  the  justice  to  recollect 
that  I  have  only  cited  authorities. 

Per  Curiam.    Mr.  Justice  Abbott, 

Certainly ;  and  I  put  the  question  to  you  that 
you  may  fortify  your  opinion  by  reason  as  well  as 
by  authorities,  if  you  can. 

Mr.  Warren, 

I  presume  to  go  no  further  than  the  authority  of 
those  cases,  which  certainly  do  lay  it  down  as  a 
decided  principle  of  law  without  limitation. 

Per  Curiam.    Mr.  Baron  JRicliardt, 

But  I  think  I  may  venture  to  say  it  has  not  been 
universally  so  considered. — It  is  a  great  misfortune 
that  dicta  are  taken  down  from  Judges,  perhaps 
incorrectly,  and  then  cited  as  absolute  propositions, 

Mr.  Warren, 

1  do  not  apprehend  there  can  be  any  mistake  in 
the  report :  when  Lord  Mansfield  mentions  it,  be 
does  not  say  it  is  decided  in  such  and  such  a  case ; 
but  he  considers  it  as  a  point  perfectly  established.  - 

Per  Curiam.    Mr.  Justice  Abbott, 


man  court  or  delegates.  4f  1 

It  certainly  in  the  report  is  put  as  the  settled  law,       1817. 
excluding  all  question  of  intention.  Term. 

Mr.  Warren,  v^v-w 

If  it  is  the  law,  therefore  whatever  inconvenience      M*0M: 
may  arise  from  it,  it  mast  remain  the  law,  till  it  is  Mooat  sad 
altered  by  the  legislature,  and  nothing  short  of  an    MwrcM,f* 
act  of  parliament  could  do  this ;  and,  even  admitting 
that  possible  difficulties  may  apply  to  this  rule  of  few, 
this  is  not  that  kind  of  case  which  would  call  upon 
the  Court  to  depart  from  the  rule  on  account  of 
any  peculiar  hardship. 

In  Wright  v.  Netherwogd  (a),  Sir  William 
Wynae  observed,  •'  the  point  seems  a  good  deal 
Wee  that  which  has  been  a  vexata  qn^estw  in  these 
Courts,  and  brought  before  ike  Courts  cf  Common 
Late,  whether  a  wilt,  which  is  revoked  by  another, 
it  set  up  by  the  destruction  of  the  second."  So 
lliat  Sir  William  Wynne  coming  many  years  after 
Sir  George  Lee,  considered  it  as  a  vexata  quteslio ; 
— Ohe  decision,  therefore,  in  Helyar  v.  Helyar, 
could  not  have  set  the  question  at  rest.  n  There  was 
a  case  to  that  effect/'  he  says, €t  before  Sir  George 
Lee,  Helyar  v.  Helyar,  in  which  it  was  held  that 
the  will  being  once  revoked,  remained  so:  but 
Acre  was  an  appeal  from  that  judgment  to  the 
Delegates,  and  it  was  never  determined  by  them ; 
the  case  of  Glazier  was  directly  contrary  to  that, 
and  it  was  held  that  the  first  will  was  good."  If, 
tikerefore,  there  was  any  meaning  in  words,  he 
thought  the  latter  decision  the  correct  one.  Sup* 
posing  this  case  sent  before  a  jury  to  decide,  there 
can  be  no  doubt  but  that,  on  the  authority  of  the 

*    fp)  Wright*.  Netherwood,  Pttrog.  May  0, 1793,  Reported 
fc  ths  Notes  of  Mr.  Emu's  edition  of  Salkeld,  Vol.  IL  p.  5*3. 
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1817.  cases  cited,  they  would  find  for  the  will :  but  then, 
Term.  ^j%  my  learned  friend,  the  Ecclesiastical  Law  is 
v^9v**'/  different;— you  cannot  have  the  personalty ; — it  may 
°°EE  be  a  very  good  law  for  the  realty,  but  it  is  a  very 
Moore  and  bad  one  for  the  personalty.— This  appears  a  strange 
QAhfm  proposition  :  there  is  no  difference  in  the  facts/— 
nor  in  the  conclusion.  It  cannot  be  said,  that  a 
different  conclusion  is  to  be  laid  down  as  matter  of 
law,  there  being  nothing  but  the  simple  fact,  that 
one  relates  to  a  landed,  the  other  to  personal  estate 
What  is  the  ground  of  Sir  W.  Wynne's  opinion 
in  Wright  v.  Netherwood,  that  Helyar's  case  was 
wrong  ?  Why  ?  because  the  Court  of  King's 
Bench  had  decided  the  contrary  j— indeed,  if  this 
is  the  law,  as  I  apprehend  from  these  cases  it 
clearly  is,  in  the  Court  of  King's  Bench,  it  must  be 
the  law  in  the  Ecclesiastical  Court :  it  is  impossible 
there  can  be  one  law  applying  to  real  estate(a),  and 
another  to  personalty.  Moreover  in  this  Court,Pos- 
sey  v.  Hemming  is  directly  in  point  in  our  favour. 
Lastly,  parole  evidence  cannot  be  admitted  to 
affect  paper  A.  There  may  be  parole  evidence  to 
affect  B.  I  admit  it,  because  there  is  something 
on  the  face  of  B.  requiring  explanation :— but  sup- 
pose B.,  cancelled,  what  is  there  on  the  face  of  A. 
requiring  explanation  ?— A.  is  a  perfect  will ;— and 
if  it  had  been  the  only  paper  in  existence,  there 
could  have  been  no  question  about  it ;  and,  under 
the  Statute  of  frauds,  no  parole  testimony  can  be 
given  under  to  affect  A.  Stat.  29  Car.  2.  c.  3. 
s.  22  (6).    If  parole  testimony  is  admitted,  it  must 

(a)  Pa$tey  ▼.  Hemming,  Prerog.  1808.  Deleg.  1819. 
(ft)  "  And  be  it  farther  enacted,  that  no  will  in  writing  eon* 
cerning  any  goods  or  chattels,  or  personal  estate,  shall  bo  re-  -  • 


^ 


Moors 

v. 
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be  in  direct  violation  of  this  clause.    Upon  the  face       1817. 

Hilar** 

of  the  will  all  has  been  regular.    Then  no  evidence       T^rm. 
can  be  given  ;  if  it  were  otherwise,  verbal  evidence 
might  set  aside  a  written  will,  and  do  all  the  mis- 
chief the  statute  of  frauds  was  enacted  to  prevent.     Moore  and 

Mbtcalf. 
»    '  ■ 

Dr.  Jenner,  Dr.  Luskin gton,  and  Mr.  Taddy, 
on  the  same  side  with  Mr.  Warren. 


With  respect  to  the  cancellation,  reliance  has 
been  placed  on  a  passage  from  the  Digest ;  and  it 
has  been  argued/  that  the  word  concido  expresses 
exactly  the  species  of  mutilation  which  this  paper 
has  undergone  :  but  when  we  come  to  look  for  the 
meaning  of  this  word  in  dictionaries,  we  find  it  is 
that  which  least  expresses  the  appearance  of  this 
paper ;  for  it  means  to  cut  in  small  pieces,  to  tear 
to  pieces.  In  the  dictionary  of  Ainsworth  there  are 
five  meanings,  one  metaphorical,  the  others  go  to 
the  complete  destruction  of  the  thing,  to  chop,  to 
mince,  to  hurt,  to  ruin,  or  utterly  destroy,  i.  e.  if 
you  find  that  the  deceased  has  done  an  act  which 
shall  destroy  the  effect  of  the  instrument,  or  the 
material  upon  which  that  instrument  is  written, 
then  you  may  presume  it  to  be  a  revocation,  or  act 
otherwise.  Four  modes  of  cancellation  are  pointed 
out  by  the  statute  of  frauds, — by  tearing,  burning, 

pealed ;  nor  shall  any  clause,  de?ise,  or  bequest  therein,  be  al- 
tered or  changed  by  any  words,  or  will  by  word  of  mouth  only, 
except  the  same,  in  the  life  of  the  testator,  be  committed  to 
^writing,  and  after  the  writing  thereof  read  unto  the  testator, 
mod  allowed  by  him,  and  proved  to  be  so  done  by  three  wit* 
noises  at  least."    29  Car.  2.  c.  3.  s.  22, 

t 


4** 


€****  ttfrERIflJrE*  IK  fH* 


£M-      excelling,  of  obliterating  (a):  the  act,  therefore, 
Term.      which  1*9  to  cancel  an  instrument,  must  be  inch  a 


one  as  shews  an  intention  on  the  part  of  the  de- 
^  cea*ed,  that  that  instrument  shall  not  have  effect; 
Moo**  si«  it  mmst  be  an  act  that  at  the  time  of  doing  k  shew* 
that  it  was  the  intention  of  the  deceased  that  the 
instrument  should  be  destroyed  by  the  act  then 
performed  upon  it ; — tbta  is  the  meaning  of  the 
methods  found  out  by  the  statute  of  frauds  for  de- 
stroying a  will  of  landed  property.  Those  cited  from 
the  civil  law,  are  to  the  same  effect;  they  imply  that 
there  shall  be  an  act  done  Hot  equivocal  in  ksetf, 
but  which  shall  necessarily  import  an  intention  to 
destroy  the  instrument  to  which  the  fact  h  Applied. 
The  substance  of  the  paper  remains  complete; 
the  greatest  care  has  been  taken  that  not  a  syllable 
of  k  should  suffer  from  the  act :  it  is  true  that,  in 
tatting  it,  the  attestation  clause  is  cut  through;  bat 
this  is  clearly  not  advisedly  done ;  it  was  ap«m  the4 
ttcoftd  ahect  of  the  will ;  it  is  the  effect,  therefore,  of 
accident,  and  not  of  any  intention  to  cut  through 

<0>  "  No  derm*  in  writing  of  lands,  tenements*  or  heredita- 
ments, Mr  any  clause  thereof,  stall  at  any  time  after  &4fh  of 
June,  be  revocable,  otherwise  than  by  some  other  will  or  codicil 
%  in  writing,  or  other  writing  declaring  the  same,  or  by  homing, 

cancelling,  tearing,  or  obliterating,  the  same  by  the  testator  him- 
self, or  in  his  presence,  mod  by  his  directions  and  consent ;  bet 
all  deyises  and  bequests  of  lands  and  tenements  shall  remain 
and  continue  in  force,  until  the  same  be  burnt,  caacelted»  tore, 
or  obliterated,  by  the  testator,  or  his  directions,  in  tea*** 
afoMssM;  or  unless  the  same  be  altered  by  some  other  wwl  e* 
codicil  in  writing,  or  other  writing  of  the  dertor,  signed  la  the 
.mtesettee  of  three  or  four  witnesses,  dedariof  &t  < 
?9  Car.  2.  c.  3.8.  6. 
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the  essential  part  of  the  instrument  itself.     This  is       1817. 
further  confirmed  by  her  not  having  cut  through       Term. 


the  attestation  clause  of  the  codicil ;— if  the  act  is  at 

all  equivocal,  the  burthen  of  proof  is  on  those  who         0°** 

impeach  the  validity  of  the  instrument,  to  shew  that  Moore  and 

it  was  done  animo  revocandi,  and  that  proof  must 

apply  most  strictly  to  the  act  itself. 

The  other  point  of  the  case  of  extreme  im- 
portance, and  one  upon  which  a  decision  on  the 
point  would  be  highly  desirable,  not  only  in  this, 
but  in  all  courts  where  questions  concerning  wills 
are  agitated.  We  maintain  that,  according  to  the 
principles  of  this,  as  well  as  of  the  Temporal 
Courts,  a  paper  revoked  by  the  execution  of  a  sub- 
sequent paper  is,  by  the  cancellation  of  that  sub- 
sequent paper,  revived.  The  case  of  Glazier  v. 
Glazier  has  established  the  law  on  this  point :  dur- 
ing the  discussion  of  Passey  v.  Hemming,  Mr. 
Justice  Heath  produced  a  note  he  had  himself  taken 
in  Court  of  the  judgment  in  Glazier's  case,  which 
carried  the  doctrine  further  than  the  case  as  re- 
ported in  Burrows,  does.— A  statute  which  has  been 
repealed,  by  the  repeal  of  the  repealing  statute  be- 
comes operative  again ;  and  upon  general  principles 
it  must  be  so  held  that  the  suspension  of  a  second 
act  revives  a  former  act. 

Per  Curiam.  Mr.  Justic^  Abbott, 
Put  this  case, — a  will  giving  an  estate  to  trustees 
for  the  benefit  of  A.,  with  some  few  legacies.  Let  the 
testator  make  a  second  will  giving  that  estate  to  A. 
and  B.  in  joint-tenancy ; — suppose  B.  to  die,  and  se»> 
irenl  of  the  legatees,— the  effect  of  the  instrument 
:wHl  be  the  same  upon  an  estate  of  some  thousand 
pounds,  with  the  exception  of  some  few  hundreds; 

.  VOL.  I.  2  F 
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1S17.      —would  yon  say,  that  the  destruction  of  the  second 

tferS?     w^  *8  to  set  HP  *'ie  *"* »— *c  generality  of  the 
^^^    principle  would  role  that.     Glazier's  case  comes 
°°**     near  that, -"-and  if  ytm  compare  it  to  the  repeal  of 
Mra*  sod  a  statute,  you  must  go  to  that  extent. 

Argument  resnmed. 

The  doctrine  of  the  Ecclesiastical  Courts  does 
not  go  to  that  extent  undoubtedly. 

WMh  respect  to  the  authorities  from  the  Digest, 
they  have  nothing  to  do  with  the  subject;  they  have 
no  bearing  upon  it  j— our's  is  not  the  tSVil  law  of 
Rome,— our  proceedings  are  grounded  upon  the  Jus 
Gentium; — rules  proper  for  the  Roman  people 
would  be  improper  for  a  country  like  this ;— *we  all 
know  the  solemnity  with  which  wills  were  executed 
at  Rome.  The  civil  fawsarid  that,  when  once  a 
will  is  perfected,  there  it  must  remain ;  in  many 
instances  it  could  not  be  revoked,  it  was  not  am- 
bulatory, the  principle  was  the  opposite  of  ours.— 
With  us,  no  testament  can  be  of  effect  till  after  the 
death  of  the  tettator  ;— we  are,  therefore,  to  appeal 
to  common  law,  amd  not  to  civil  law,  for  authority. 

In  Jennings  v.  Whitehead,  it  appears  that  the 
deceased  had  told  Mr.  Token,  bis  solicitor,  that  he 
had  a  will  in  ht&  possession,  which  was  not  to  bis 
mind;— that  he  was  reconciled  to  bis  nephew 
Richard,  and  meant  to  give  htm  2,5002.  in  Hamp- 
shire. It  is  a  case  too,  in  which  the  Whole  tenor 
of  bis  life,  subsequent  to  1718,  shewed  that  the 
person  he  had  once  made  executor  and  residuarry 
legatee  was  never  meant  to  be  so  again;  it  was 
pronounced  an  intestacy,  because  there  was  wi- 
deuce  to  shew  it  could  not  be  Ills  intention  by  <b* 


~i 


Moore 

r. 
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revocation  of  the  second  will  to  revive  the  first ;      isi7. 
tb#  intention  was  clearly  shewn  to  be  contrary.  Term. 

In  Burt  v.  Burt    The  only  evidence  as  to  the 
detraction  of  the  second  will  was,  that  of  the  wife, 
by  whom  the  destruction  had  been  made;  it  is  im-  Mooes  and 
possible,  therefore,  that  there  could  be  any  evidence  ALf 

to  shew  that  it  was  his  intention  that  the  first  wiU 
should  revive. 

In  Arnold  v.  Hoddie,  when  the  instructions  were 
given  for  second  will,  the  first  will  and  a  codicil  were 
in  the  bands  of  an  attorney,  and  the  testator  had 
no  opportunity  of  cancelling  them ;  circumstances 
shewed  that  it  was  impossible  he  could  have  meant 
the  wiU  to  revive. 

In  Helyar  v.  Helyar  (a),  Sir  George  Lee's  judg- 
ment cannot  be  taken  as  a  decision  upon  the  law 
that  an  act  is  necessary  to  revive  ?  Whatever  may 
be  his  opinion,  he  does  not  decide  that ;  he  con- 

(«)  In  the  mention  which  is  made  of  this  case  in  the  report 
of  the  case  of  Goodright  t.  Glazier,  Burr.  4.  2512.  Sir  George 
Lee's  judgment  in  Helyar  y.  Helyar  is  erroneously  stated  to  haye 
bean  affirmed  by  the  Delegates, — the  fact  being  that  the  case 
was  compromised  in  the  Court  of  Delegates,  and  consequently 
djfl  jSot.^qme  to  an  hearing  there.  In  the  manuscript  notes  of  Sir 
Geoige  Lee,  after  the  recapitulation  of  the  grounds  of  his  judg- 
ment, I  find  the  following  memorandum : — N.  B.  "  Mr.  William 
Helyar  has  appealed  to  the  Delegates,  and  prayed  a  commission 
of  Lord*  Spiritual  and  Temporal:  but,  on  hearing  counsel, 
Lard  Chancellor  granted  it  only  to  judges  and  civilians,  because 
the  queetipos  in  the  cause  turned  upon  points  of  law*— The 
cause  was  afterwards  agreed,  and  Mr.  Helyar  renounced  his 
appeal,  and  consented  that  the  cause  should  be  remitted  back 
to  the  Prerogative  Court,  and  upon  the  remission  being  brought 
in,  I  decreed  administration  to  the  sister  and  only  next  of  kin, 
oa  the  }9th  of  January,  1757." 

2f3 
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Term.       of  Helyar,  therefore,  only  goes  to  this,  that  circum- 
stances are  material  to  shew  intention;  and  Sir 
George  Lee  would  probably   have   decided  differ- 
Moore  and  ently,  had  the  case  of  Glazier  been  then  decided. 

^1  ETC ALP 

Wright  v.  Netherwood  shews  Sir  W.  Wynne's 
opinion. 

Passey  v.  Hemming  has  however,  as  it  has  been 
generally  understood,  entirely  disposed  of  this  ques- 
tion: it  unfortunately  happens  that  we  are  in  the  dark 
as  to  the  grounds  of  the  decisions  in  this  Court ;  but 
it  is  reasonable  to  conclude  from  that  judgment, 
that  some  act  or  declaration  is  necessary,  in  the  case 
of  a  subsisting  will,  to  shew  it  was  the  intention 
that  it  should  not  revive.  The  will  established  was  in 
1780  ;— the  testator  died  in  1807;— it  consisted  of 
two  separate  papers,  written  within  a  short  period 
of  each  other; — they  were  attested  only  by  two  wit- 
nesses, and  consequently  were  not  good  to  pass 
real  estates  ; — he  had  made  subsequent  wills,   and 
to  a  late  period  of  his  life  was  occupied   upon 
another  will,  which  contained  a  different  disposi- 
tion of  his  property;  but  it  was  unfinished.     The 
will  of  1780  was  found  in  a  drawer  in  a  garret,  and 
there  was  nothing  to  Shew  that  they  had  ever  been 
recognized  by  the  deceased.     Sir  W.  Wynne  said., 
he  should  have  felt  extremely  unwilling  to  have 
been  bound  to  have  pronounced  against  them;  but 
he  was  not :  he  considered  Helyar's  as  a  case   of 
circumstances  from  which  it  was  impossible  to  believe 
that  the  first  will  contained  his  last  intention, — "* 
departure  of  intention  had  been  shewn  by  the  var*&" 
tion  in  the  second  will,  and  that  variation  was  proved 
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not  by  mere  circumstances,  but  by  the  execution  of      }*}~- 

.  ,  Hilary 

the  second  will.  Term. 

In  another  point,  this  case  essentially  differs  from     v-^v^/ 
all  those  in  which  the  subsisting  wills  have  been  held  r 

to  be  void;  namely,  that  in  all  of  them  there  have  been  Moore  and 
different  executors,  in  the  second  will  from  the  first; 
— a  circumstance  strong  to  shew  a  complete  change  of 
intention;-— here  the  executor  is  the  same  under  both 
instruments. — It  is  remarkable  that  all  the  finished 
wills  in  this  case  shew  continued  affection  towards 
the  same  person,  and  this  is  not  contradicted  by  any 
act  of  the  testatrix,  shewing  any  intention  to  dispose 
of  her  property  in  a  manner  injurious  to  him.  There 
has  not  been  any  act  established  under  her  own 
hand,  as  an  operative  will,  indicating  a  change  of 
intention. 

The  law  of  the  Ecclesiastical  Court  is,  that  there 
may  be  evidence  given  that  it  was  not  the  inten- 
tion of  the  testator  that  the  first  will  should  be 
revived  by  the  cancellation  of  the  second  ; — but  that, 
if  such  evidence  is  not  produced,  the  presumption 
must  be,  that  he  meant  to  revive  the  first.  The 
operation  was  only  suspended  by  the  factum  of  the 
second  will ;  and  the  moment  the  second  will  is  can- 
celled, that  suspension  is  taken  off. 

Dr.  Phillimore  in  reply. 

Important  as  the  case  is  on  account  of  the  prin- 
ciple of  law  it  involves, — the  importance  of  it  has 
been  augmented  by  the  course  of  argument  adopted 
on  the  other  side  ; — it  has  been  contended, 

First,  That  if  B.  is  a  cancelled  paper,  we  are 
precluded  by  the  statute  of  frauds  from  entertain- 
ing any  question  whatever   with   respect  to  the 
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1817.       validity  of  A.— Secondly,  That  if  the  Court  of  Kihgri 

Tm*.      Bench  would  pronounce  for  A.,  the  Court  of  Dele- 

v^v^/     gates  is  bound  to  do  the  same. — Thirdly,  That  the 

M°°Ri     Digest  has  nothing  whatever  to  do  With  the  quet- 

MobRx  and  tion.— If  either  of  these  objections  are  founded,  We 

WtocAL**    must  be  content  to  admit  that  there  is  an  end  of  the 

question  at  issue.     It  is  essential,  therefore,  that 

they  should  be  set  at  rest. 

Parole  evidence  is  not  introduced  here  to  revoke 
a  written  will ; — but  to  prove  a  fact,  viz.  whether 
A.  is  a  will  or  not.  The  evidence  is  introduced  ndt 
to  revoke  A.,  but  to  shew  that  B.  had  ceased  to  be 
a  will ;— cases  of  this  description  have  been  held 
Dot  to  fall  within  the  statute  of  frauds ;  and  the  prac- 
tice of  the  Prerogative  Court  has,  ever  since  the 
passing  of  that  statute,  been  to  establish  unfinished 
and  unexecuted  papers,  whenever  it  can  be  shewn 
that  it  was  the  intention  of  the  deceased  con- 
tinued to  the  latest  moment  of  his  existence,  that 
they  should  operate,  even  in  cases  where  the  most 
rtgular  fend  formal  wills  have  been  found  entire  and 
uncancelled. 

The  objection  is  not  new;— we  find  from  a 
note  of  the  judgment  in  Helyar  v.  Helyar,  in  the 
handwriting  of  the  eminent  judge  who  decided  it, 
that  a  similar  objection  was  pressed  in  that  case  to 
any  inquiry  being  made  into  the  factum  of  an  exist- 
ing will ; — "  but,"  to  use  his  language,  "  the  case(a) 
of  Sellars  v.  Garnet  in  the  Prerogative,  October 
1748,  was  full  to  this  point;  for  there  aH  executed 
ttill  was  held  to  be  revoked  by  a  tciU  wrote  fcJUfe 

(«)  Cited  from  Sir  George  Lee's  manuscript  notes.    In  the 
cut  of  Hefyar  r.  Hclyar>  Prerog.  Jan.  8, 1754. 
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the  testator  was  alive ;  but  he  died  before  it  was       1817. 
brought  to  him,  and  the  contents  thereof  mere      Term^ 
proved  by  witnesses  who  heard  him  give  the  in-    "^W' 
structions  agreeable  to  what  was  wrote  down.   It     **^u 
was  insisted  that  this  parole  evidence  could  not  be  Moor*  a»d 
received;  that  it  was  to  revoke  a  written  wUl  by   Mwax** 
parole  only,  contrary  to  the  statute  ;  but  both  Di% 
Bettesworth  in  the  Prerogative,  and  the  Delegates 
who  affirmed  this  sentence  in  1751,  were  of  opinion 
that  it  was  a  will  in  writing,  that  the  parole  proof 
of  the  instructions  ought  to  be  received,  and  that  it 
was  not  a  case  within  the  statute  of  frauds."— This 
was  the  doctrine  held  in  1751;   and  subsequent 
practice  hat  established  and  confirmed  it. 

The  second  point  made  against  us  is,  that  if  it 
could  be  shewn  that  the  Court  of  King's  Bench 
would  hold  paper  A.  to  be  a  will;— this  Court  would 
be  bound  to  establish  it,  inasmuch  as  it  never  can 
be  said  that  there  is  one  law  for  personal,  and 
another  for  real  property.  To  this  we  reply,  that 
the  Court  of  King's  Bench  has  no  authority  what- 
soever over  the  decisions  of  this  Court.  The  argu- 
ment, if  good  for  any  thing,  would  go  to  constitute 
it  as  a  Court  of  Appeal  from  the  Ecclesiastical 
Courts.  If  so,— for  what  purpose  is  tbt  Court 
of  Delegates  convened,  by  commission  under  the 
great  seal,  to  hear  all  appeals  made  to  the  king  by 
virtue  of  the  statute  of  Henry  VJII.  ?~ra&d  why  is 
a  still  ulterior  tribunal  by  a  commission  of  review 
sometimes  opened  to  suitors  in  this  Court?— The 
Ecclesiastical  Courts  exercise  an  independent  juris- 
diction in  all  cases  over  wills  of  personal  pro- 
perty:—the  law  they  ^dminUtej,  firom  wfctevtr 
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Hilarv 

Term.  centuries  formed  part  of,  the  established  law  of 
the  land  ; — *he  Court  of  Delegates  is  to  them  a 
Court  of  dernier  ressort ;  the  rules  of  law,  and 
Moore  and  the  decisions  which  have  been  handed  down  to 
your  lordships  by  your  predecessors  here,  are  to 
be  the  sole  guides  of  your  sentence. — The  evil 
and  inconvenience  arising  from  the  diversity  of 
testamentary  law  in  the  Temporal  and  Ecclesi- 
astical Courts  is  imaginary  ; — the  diversity  exists 
to  a  great  extent  already;— the  will  which  can 
pass  personal  property  to  the  greatest  amount 
which  the  talent  and  industry  of  a  British  subject 
can  accumulate  it,  may  have  no  effect,  and  in  prac- 
tice frequently  has  none,  over  landed  property  ; 
while  it  is  valid  with  respect  to  one,  it  is  a  perfect 
nullity  as  to  the  other. — Indeed,  if  it  were  permitted 
to  us  to  look  to  the  policy  of  a  diversity  of  this  kind 
in  the  administration  of  the  testamentary  law  of 
Engknd,  we  should  confidently  maintain  that  it 
was  wise,  politic,  and  well  adapted  to  the  mixed 
interests  of  the  opulent  and  commercial  country  in 
which  we  live,  that  there  should  be  a  greater 
facility  in  disposing  by  will  of  personal  than  of  real 
property  But  this  difference  exists  on  great  points 
of  every  day's  occurrence;^what  evil  then  can  result 
from  it  on  a  point  which  can  only  arise  for  decision 
now  and  then  in  the  course  of  a  century  ?  It  is 
sufficient,  therefore,  only  to  state  on  this  part  of 
the  case,  that  if  it  can  be  made  out  satisfactorily 
that,  according  to  the  course  of  decisions  in  the 
Ecclesiastical  Court,  this  lady  would  have  been  held 
to  have  died  intestate,  the  Court  of  Delegates  is 
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bound   to  affirm   this    sentence;    and  that,    even       }M7. 

Hilary 
though  cases  might  be  cited  from  Courts  of  Com-       Term. 

mon    Law   leading  to    a    directly   contrary  con-     v^v*^/ 
i  Moore 

elusion.  Vu 

Thirdly,  The  assertion  that  the  Digest  has  no  Moore  and 
bearing  on  the  subject,  could  only  have  been  re- 
sorted to  under  the  conviction  that  it  was  impos- 
sible to  open  the  Roman  Code  without  being  over- 
whelmed  by  the   force  of  the   authorities  which 
pressed  against  the  argument  of  our  opponents  — 
The  position  is  novel  to  the  extent,  at  least,  to 
which  it  has  now  been  laid  down ; — the  civil  law  is  not 
the  text  law  of  the  Court  in  all  instances  ;  but  it  is 
positively  so  where  our  own  law  is  silent :  and  be- 
yond this,  the  whole  of  the  testamentary  law  which 
we  administer  has  its  basis  in   the  civil  law ;  and, 
without  an  intimate  knowledge  of  the  Roman  code, 
it  would  be  impossible  to  acquire  a  knowledge  of 
our  practice,  or  understand  the  principles  of  our 
decisions. — To  illustrate  this,  by  an  example  fami- 
liar  to  every  one :— the  birth  of  children  by  the 
Roman  law  amounted  to  the  revocation  of  a  will ; 
we  have  not  adopted  it  to  this  extent;  with  us 
marriage  and  the  birth  of  a  child  amount  to  pre- 
sumptive revocation  of  a  will ; — can  any  one  be 
lieard  to  maintain  that  we  have  not  adopted  our 
wnle  from  the  civil  law  ? — What  was  the  conduct 
of  Lord  Camden  (a),  when  a  question  of  this  sort 
came  before  him? — He  directed  an  issue  to  Sir 
Creorge  Hay  to  try  the  question,  because  the  Civil 
law  Courts  were  best  competent  to  expound  the 

(a)  Shepherd  t.  Shepherd,  T.  R.  p.  51. 
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hoI^      kwon  t*1**  subject ;— 00  it  is  in  this  case,— by  the 
Term.      Roman  law  the  cancellation  of  a  second  will  ip$o 


facto,  revoked  a  first ; — with  us  a  second  will  can- 
°°  celled,  is  a  presumptive  revocation  of  a  first ; — we 
Moore  and  do  not  push  tHe  argument  further  than  this, — we 
admit  that  the  presumption  may  be  repelled  by  cir- 
cumstances. That  the  civil  law  has  always  been  con- 
sidered as  the  basis  of  the  law  of  the  Ecclesiastical 
Courts,  we  have  only  to  refer  to  the  dicta  of  Sir 
George  Hay  (a),  Lord  Camden,  Lord  Mansfield  (4), 
and  Sir  George  Lee,  which  occur  in  the  several  cases 
which  have  been  cited  in  different  stages  of  the 
present  argument. — But  it  has  been  argued  that  the 
civil  law  is  diametrically  opposed  to  the  testamentary 
Jaw  of  England  in  principle ;  because,  by  the  civil 
law,  a  will  took  effect  in  the  lifetime  of  the  testator, 
and  was  not  ambulatory  ; — once  made  it  could  not 
be  revoked,— the  testator  himself  had  not  the  power 
of  cancelling  it; — it  happens,  however,  unfortu- 
nately for  this  observation,  that  the  maxim  which 
is  described  as  so  peculiarly  characteristic  of  the 
English  testamentary  law, — is  a  fundamental  1 


(«)  It  was  farther  objected,  that  by  the  Roman  law,  by  which 
we  proceed  in  this  Court,  the  birth  of  children  operated  as  the 
revocation  of  a  preceding  will.  I  agree  that  this  is  rightly 
stated  from  the  Roman  law, — and  that  the  Roman  lam,  in  gene- 
ral, guides  oar  decrees ;  bnt  it  guides  our  decrees  no  further 
than  where  it  is  uncontradicted  by  the  English  law.— Sir George 
H^s  judgment  in  Shepherd  v.  Shepherd,  T.R.  p.  51. 

(6)  Though,  as  to  personal  estate,  the  law  of  England  has 
adopted  the  rules  of  the  Roman  testament ;  yet,  a  devise  of 
lands  in  England  is  considered  in  a  different  light  from  a  Roman 
will. — Lord  Mansfield**  judgment  in  Harwood  v.  Goodrigbt, 
Cowper's  Report,  p.  1T91. 
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of  the  Justinian  code  (a),  and  was  transplanted  from       i*i7« 
the  Digest  into  the  law  of  this  country.  2W; 


With  respect  to  the  points  more  immediately 
under  discussion ;  it  has  been  laid  down  broadly        *"* 
that,  under  all  circumstances  where  the  second  will  Moore  and 
is  cancelled,  the  first  will  must  as  it  were  ipso  facto 
revive.     Would  this  be  a  rule  consistent  with  rea- 
son ?    Would  it  be  desirable  on  grounds  of  public 
policy  and  justice,  that  a  rule  of  this  description 
should  be  stern  and  unbending,— that  there  should 
be  no  limitation  to  this  doctrine,— no  qualification  of 
it,  whatsoever?  Cases  of  extreme  hardship  will  sug- 
gest themselves  teadily ;  cases  in  which  the  intention 
of  the  testator  (the  only  sure  guide  for  all  Courts  of 
testamiitary  law)  might  be  obviouslydefeated  by  such 
a  rule.     Let  us  suppose  for  instance,  that  the  cases 
of  Whitehead  v.  Jennings,  and  Arnold  v.  Hoddie* 
had  come  before  the  Court  of  King's  Bench,  with 
a  full  developement  of  all  the  circumstances  which 
-Were  laid  open  to  the  Ecclesiastical  Courts ;— and 
can  it  be  contended  that  in  either  of  those  cases 
the  Court  of  King's  Bench  would  have  felt  itself 
ttttand  to  have  decided  in  favour  of  the  subsisting 
drills  ?  And  yet  it  has  been  pressed,  on  the  autho- 
rity of  Gkrodright  v.  Glassier,  that  the  law  is  ab- 

(«)  (Juemadmodutn  circa  fideicoffltnissa  sofeorat  yel  in  tegatll, 
Com  de  doli  exceptione  opposite  tractanras,  at  sit  ambutatoHa 
awlufftat  ejus  usque  ad  vitas  supremum  cxUum.  Dig.  lib.  £4* 
tit.  4.  c.  4. 

Quod  si  iternm  in  amicitiam  redienmt  et  pamttiit  testa* 
torem  prions  offense;  legatam  yel  fideicomraissum  relictum 
xedintegratar :  ambulatoria  enim  est  voluntas  defuncti  usque  ad 
isitm  svpremmn  txltum.    Dig.  Lib.  34.  tit*  4%  c.  4. 
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Hilary  ,  ° 

Term.  by  an  act  of  parliament. 


In  Glazier'*  case  the  will  destroyed,  and  the  will 
r  subsisting,  benefited  the  same  person ;  and  there 

Moore  and  does  not  appear  to  have  been  before  the  Court  one 

Metcalf.        ...  «.i,  »  t     i 

single  circumstance  to  shew  that  the  deceased  had 
in  the  slightest  degree  varied  from  the  affection  he 
entertained  for  the  person  to  whom  he  had  be- 
queathed his  estate. 

In  Harwood  v.  Goodright,  the  doctrine  goes  no 
further  than  this,  that  a  subsequent  will,  though  it 
be  found  to  contain  a  different  disposition  from  a 
former  will,  yet  if  the  particulars  of  that  difference 
are  unknown,  cannot  operate  as  a  revocation  of  it. 

If  we  have  been  successful  in  shewing  the  civil 
law  is  to  guide  our  decisions, — our  argument  re- 
mains untouched  ; — since  it  is  clear  both  from  the 
text  law,  and  the  writings  of  the  best  commenta- 
tors, that  there  can  be  no  doubt  as  to  the  language 
of  the  civil  law  on  this  part  of  the  case ; — the  pass- 
age before  alluded  to  from  the  commentary  of 
Vinnius,  embraces  the  whole  argument.  "  Finga- 
mus(tf)  rursus  testatorem,  testamentum  quod  se- 
cundo  loco  fecerat,  ac  perinde  quo  prius  niptum 
erat,  incidisse. — Queeritur  an  restituatur  prius, 
cujus  tabulae  integral  manserant  ?  Papinianus 
respondit,  si  id  hoc  animo  a  testa  tore  factum  sit, 
ut  priores  tabulas  supremas  relinqueret :  volun- 
tatem  quae  defecerat  recenti  judicio  rediisse  et  posse 
secundum  tabulas  priores  bonorum  possessionem 
pati.      At  inquies  an  non   sic  testamentum  citra 


l 


(a)  Vinnius  in  Instit.  lib.  2.  tit.  17.  s.  6.  c.  %. 
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ullam   solennitatem    nud&  voluntate  constituitur  ?       W7. 

Hilary 
Negat  hoc  jurisconsult  us  atque  banc  object  ion  em       Term. 


sic  removet,  ut  dicat,  non  quseri  hie  de  jure  testa- 

menti,  sed  de  viribus  exceptionis,  quo  significat,  „#    ' 

recenti  istojudicio,  et  simplici  voluntate  testatoris  Mooke  and 

non  constitui  novum  testamentum ;  sed  si  senptus 

priore  testa  men  to  haeres  agat,  et  haereditatem  vin- 

dicet,  eique  objiciatur  exceptio  mutatae  voluntatis, 

posse  eum  hanc  exceptionem  elidere  replicatione 

voluntatis  reverse,  si  constet,  testatorem  hoc  animo, 

posterius  testamentum,  incidisse,  ut  prius  iterum 

valere  vellet." — Throwing  the  burthen   of  proof 

therefore  completely  on  the  party  setting  up  the 

instrument,  and   exacting  from   him   some  act  to 

shew  that  it  was  the  intention  of  the  deceased  that 

the  first  will  should  revive. 

Per  Curiam.  Mr.  Justice  Abbott, 
The  concluding  sentences  of  the  passage  you 
have  referred  to,  seem  to  me  to  make  very  strongly 
for  your  argument, — stronger  even  than  those  which 
you  have  cited :  "  utique  enim  hie  animus,  ab 
heerede  scripto,  omnino  probandus  est,  per  codi- 
cillos  puta,  aut  alias  literas,  quibus  testator  palam 
declaraverit,  se  velle  priores  tabulas  valere,  alioqui 
eum,  tanquam  quern  utriusque  voluntatis  poenituerit 
intestatumpotiusdecedercvoluisseinterpretabimur.'' 

Argument  resumed. 

Other  passages  might  be  cited  to  the  same  ef- 
fect.— From  them  the  law  of  this  Court  is  deducible. 
The  practical  operation  of  it  has  been  established 
by  a  series  of  cases  occurring  at  intervals  from 


438  C49E9  PEJEHMINEP  W  TH£ 

1817.       1714  to  1765.    It  bas  been  admitted  that  no  deci- 
Term.      *wn  has  occurred  on  this  point  from  the  case  of 
v**fcy"w     Arnold  v.  Hoddie  in  1765,  to  that  of  Posse?  ?. 
Mo£**     Hemming  in   1812.     But  it  has  been  contended 
Mooee  end  that,  in  the  intermediate  time,  Sir  William  Wynne 
expressed  an  opinion  decidedly  hostile  to  the  prin- 
ciple on  which  these  cases  bad  been  adjudged. 
When  the  subject  was  indirectly  brought  to  his 
notice  in  the  case  of  Netherwood  v.  Wright  ^— as 
if  the  obiter  dictum  of  a  judge  could  be  taken  as 
affording  any  fair  criterion  of  what  his  opinion 
might  be  when  a  subject  of  this  nature  should  be 
brought  before  him,— or  as  if  it  were  probable  thai 
any  judge  would  on  an  incidental  point  step  out  #f 
bis  way  to  give  a  decision  on  a  question  of  tUs 
magnitude  and  importance. 

Fortunately,  however,  we  have  the  advantage  of 
knpwingwhat  Sir  William  Wy  nne's(a)  opinion  really 


(<*)  Now,  under  these  circumstances,  it  appears  clearly  that 
the  deceased,  after  haying  written  the  two  papers  which  re- 
main ensure,  executed  -two  further  wills,  one  in  the .  year 
JLZM,  the  ether  in  die  year  1758 ;  hut  that  these  regularly 
executed  Instruments  are  each  to  the  pame  purport,  each 
to  the  same  intent,  as  far  as  the  two  papers  F.  and  6. 
go  te  make  proyision  for  the  wife,  and  for  the  other  re- 
lations who  are  there  mentioned,  it  appearing  clearly  that  the 
deceased's  intention  was  in  the  first  place  to  die  testate ;  and, 
secondly,  that  substantially  the  intention  of  the  deceased  was 
te  dp  that  which  he  has  done  by  the  two  papers  F.  and  &  I 
shpuld  be  extremely  loth  to  find  myself  bound  by  the  practice 
of  the  Court  to  establish  as  to  those  two  papers,  containing,  a* 
I  think  they  clearly  do,  and  are  proyed  to  do,  what  was  the  in- 
tention of  *the  deceased  down  to  the  last  of  his  testamentary 
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was  on  this  subject  when  his  mind  was  immediately      J2P* 

addressed  to  it  in  the  case  of  Passey  v.  Hemming,—      Term. 

he  there  states  as  the  ground  of  the  decision,  that    j****^' 

Moons 

life,  owing  to  its  appearing  that  there  were  testamentary  papers  _     v'       * 

afterwards  cancelled ; — that  they  most  be  considered  as  revoca-    jflggCAXir* 

tions  of  these  two  testamentary  papers,  I  should  be  extremely 

unhappy  if  I  felt  myself  bound  so  to  pronounce; — but  I  think 

I  am  net ; — it  appears  to  me,  that  all  the  oases  in  which  that 

decision  has  taken  place  hare  gone  upon  the  ground  that  there 

were  differences, — that  there  were  departures,  and  that  what 

was  the  intention  in  the  first  paper  was  cancelled  in  the  latter. 

I  take  it,  by  the  civil  law  and  the  practice  of  this  Court,  a  paper 

of  a  later  date,  containing  a  different  disposition,  would  be  a 

revocation  of  the  former ;  and  that,  though  tlie  latter  did  not 

appear,  and  the  former  did,  and  was  left; — it  should  require 

•one  -account,  or  some  declaration  of  the  circumstances,  in  order 

to  give  it  effect. 

Now  I  think,  in  all  the  cases  in  which  it  has  been  held,  that 
the  former  will  was  revoked  by  the  cancellation  of  the  latter. — 
In  all  the  cases  I  have  looked  into  at  least,  it  appears  that  the 
Intention  of  the  deceased  -was  varied ;  consequently,  there  was 
proof  that  he  departed  from  the  intention  of  the  iirst  paper. 

In  the  ease  of  Helyar  v.  Hetyar,  the  first  will  was  an  the 
year  1742.  William  Helyar,  the  deceased's  nephew,  was  the 
executor; — the  deceased  after  that  made  another  will,  by 
which  another  person  was  appointed  executor,  and  the  latter 
<will  did  not  appear;  but  there  was  proof  that  the  deceased  de- 
clared his  dislike  to  the  marriage  of  William  Helyar,  who  was 
the  person  appointed  executor  in  the  first  will;  that  he  declared 
that  he  had  left  him  40,000/.,  but  that  he  would  not  leave  him 
a  farthing ; — from  thence  the  Court  concluded  that  the  second 
will  was  inconsistent  with  the  former,  and  on  that  ground  re- 
voked it. 

In  the  case  of  Jennings  v.  Whitehead,  the  first  will  was  in 
May  1711 ; — by  that  he  appointed  his  nephew,  Henry  White- 
head, executor  and  residuary  legatee; — in  1713,  he  made  ano- 
ther will,  appointing  his  wife  executor ; — in  that  same  year,  in 
a  passion,  he  burnt  Us  second  will.    The  will  with  the  residue 
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1*17.  it  appeared  clearly,  both  that  the  intention  of  the 
*™*ni      deceased  was  to  die  testate ;  and,  secondly,  thai  he 

v^v-w     always  meant  to  do  in  substance  that  which  the 

Moore     papers  propounded  would  carry. into  effect; — ex- 

iflooRE  and  pressions  which  surely  do  not  convey  the  idea  that 

Metcalf.  jjjg  0pinion  was  jn  opposition  to  that  series  of  cases 
which  had  been  determined  by  his  predecessors ;  in- 
deed, from  the  perusal  of  his  judgment  in  that  case, 
it  is  manifest  that,  entertaining  the  opinion  he  did 
as  to  the  particular  case  immediately  under  his  con- 
sideration, he  nevertheless  felt  the  greatest  anxiety 
not  to  depart  from  the  tenor  of  those  decisions, 
or  to  decide  any  thing  which  might  even  in  appear- 
ance indicate  an  opinion  adverse  to  the  great  au- 
thorities which  had  preceded  him. — This  point  was 
much  laboured  by  him  throughout  the  judgment. 
Passey  v.  Hemming  has  been  pressed  against  us 
as  conclusive ; — but  that  was  a  case  decided  upon 
its  own  special  circumstances ;—  several  wills  were 
before  the  Court  in  a  cancelled  state ;  in  all  of  them 
the  testator  had  constituted  his  wife  executrix,  and 
given  her  the  residue  ; — his  affection  to  her  was  not 
shewn  to  have  been  changed, — and  the  benefit  to 
her  was  the  characteristic  feature  of  the  will  which 
was  established.     It  may  be  observed  also,   that 

to  Richard  Whitehead  still  continuing  in  existence,  be  after- 
wards sent  for  an  attorney  to  take  his  instructions  for  a  new 
will,  who  asked  him  whether  he  had  again  received  his  nephew 
into  favour.  To  which  he  replied,  No,  rery  far  otherwise.  Here 
was  the  clearest  proof  that  could  be,  of  a  departure  from  the 
first  will;  and,  therefore,  the  Court  pronounced  against  the  first 
will.  Cited  from  Manuscript  notes  of  Sir  William  WYMHS'i 
judgment  in  the  case  of  Passey  v.  Hemming. 
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Hemming* $  case  was  decided  by  a  very  thin  com-        1817. 
mission  of  Delegates ; —and  that  the  judgment  of      Term. 


Moore 
v. 


the  Court  below  appears  to  have  been  much  in- 
fluenced by  an  erroneous  statement  of  Lord  Aling- 
ton's  case.  Moore  and 

The  Counsel  for  Mr.  Thomas  Moore  objected, 
That  it  was  not  regular  to  allude,  in  reply,  to  a 
case  which  had  not  been  before  introduced  into  the 
argument. 

Per  Curiam.     Mr.  Justice  Park. 

I  think,  in  this  instance,  the  allusion  is  justi- 
fiable ; — we  have  all  been  furnished,  and  very  pro- 
perly, with  a  copy  of  the  judgment  in  Passey  y. 
Hemming,  in  which  Lord  Alington'*  case  is  pecu- 
liarly referred  to. 

Per  Curiam.     Dr.  Arnold. 

It  is  very  material  that  the  circumstances  of  Lord 
Alington's  case  should  be  correctly  stated ;  certain- 
ly, in  Hemming's  case  there  was  a  complete  misap- 
prehension of  them. 

Argument  resumed. 

Lord  Alington  died  in  1722(a);  the  will  pro- 
pounded was  dated  in  1685.  It  was  stated  in  the 
argument  on  Hemming's  case,  that  there  was  clear 
proof  beforethe  Court  that  Lord  Alington  had  made 
another  will  within  a  few  years  of  his  death,  in 
which  Sir  John  Jacob  was  executor,  containing  a 
^wholly  different  disposition  of  his  property,  but 
that  this  latter  will  could  not  be  found  ; — and  that 
it  was  on  this  point  that  the  case  turned. — On  in- 

(a)  The  cause  was  entitled  The  Duke  of  Somerset  t.  Sir  John 
Jacob,  Deleg.  Jan.  £2, 1725. 
TOL.  I.  2  G 
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1817.       vestigation,  however,  of  tbe  proceedings,  it  appears 

Ter*!!.      that  there  was  no  proof  whatever  before  the  Govt 

^^v^/     of  any  second  will  ever  having  been  completed  ;— 

*?**     Dor  C0UW  *ke  case  have  turned  on  this  point ;— ae- 

Moor*  wl  veral  inceptions  of  wills  with  revocatory  clauses 

Meicali 

were  produced — and  the  question  was,  whether 
these  inceptions  of  wills,  coupled  with  length  of 
time,  and  great  change  of  circumstanees,  weald 
amount  to  the  revocation  of  a  will ; — and  the  Court 
decided  in  the  negative. 

The  result  of  the  consideration,  and  comparison 
of  all  tbe  decided  cases  appears  to  be ; — that  the  pie* 
sumption  at  common  law  is  in  favour  of  a  revival, 
—and  the  presumption  in  the  Ecclesiastical  Courts 
is  against  a  revival;— but  that  either  presumption 
may  be  rebutted  by  circumstances. 

It  has  been  said,  however,  that  in  aH  the  ewes 
where  the  making  of  a  second  wiU  has  beeo  held 
to  revoke  a  former  will,  there  has  been  in  the  second 
a  different  executor,  and  a  different  disposition  of 
the  property ;  from  which  circumstances  the  change 
of  intention  it  has  been  argued  must  necessarily 
have  been  inferred.  To  as  it  appears  that  the  pre- 
sent is  a  stronger  case  than  any  one  of  those  yet  de- 
cided, from  the  very  circumstance  of  the  sane  exe- 
cutor being  appointed  in  both  the  instruments;— 
because,  if  it  is  once  admitted  that  die  deceased 
cancelled  her  second  wttt  from  the  aversio*  she 
had  conceived  towards  her  executor,  and  from  her 
determination  that  he  should  not  be  entrusted  with 
the  management  of  her  affairs,  is  it  likely  that  she 
should  intend  to  leave  in  force  another  will  of  nearly 
similar  import,  in  which  she  constituted  tta 


\ 
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person  bet-  traitor,  and  bequeathed  to  Mm  the       1817. 
bulk  of  her  property  **-Av  in  fact,  is  the  prepara*      r^J? 
tk>n  for  B.; — it  is  the  substratum  of  it.^-A.  is  in- 
formal and  unsolemn ;  B.  is  regular  and  Bolettm, 
and  contains  a  direct  revocatory  clause.  Moo**  **& 

With  respect  to  the  cancellation.-ahis  must  h*  ******•»• 
considered  as  the  rock  on  which  the  cediisel  on  the 
other  side  have  split  j^-40  explain  it  aWay,  they 
hare  been  driven  to  resort  to  irrational  and  con* 
tradictory  theories  }•— it  has  been  argued  by  one  as 
the  remit  of  accident,  by  another  a*  the  effect  of 
design;— one  has  maintained  that  the  deceased 
took  great  care  not  to  cut  through  the  attestation 
danse,  while  another  has  laboured  to  shew  that 
not  having  the  attestation  claase  before  her  eyes, 
she  accidentally  and  inadvertently  cat  through  it. 

The  parage  front  Swinburne  has  no  application 
whatever  to  the  present  case  ;-Ht  merely  goe*  to 
this,  that  if  a  will  is  not  advisedly  Cancelled,  even 
though  it  be  cancelled  and  blotted  in  its  moat  es- 
sential parts,  it  is  not  to  be  considered  in  law 
is  cancelled  ;—otif  argument  is,  that  being  fonnd 
in  the  possession  of  the  testatrix,  if  erased,— it 
mttst  be  presumed  to  have  been  erased  by  her  ;-*- 
pfimi facie,  it  is  mutilated;  and  it  is  for  the  party 
ehrirtling  benefit  nnder  the  instrument,  to  shew  that 
the  mutilation  was  accidental 

Again,  we  have  been  told,  on  the  authority  of 
AiftsWetfth's  dictionary,  that  "  coneido"  rfteafts  to 
Cat  ft*  small  pieces;  and,  consequently,  cafiritit 
ipply  to  the  species  of  cancellation  which  this  iri* 
strument  has  undergone ;— we  do  not  deny  this 
meaning  of  the  weird,  bat  we  deny  that  it  is  the 

2g  2 
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1817.       only  meaning  of  it;   and  we  assert  that  in  the 

Term.      passage  cited  from  the  Digest,  the  construction  of 

v*^^'     it  is  not  limited  to  this  signification.     It  is  not  so 

°°EE      that  the  commentators  have  interpreted  it.     The 

Moore  and  glossary  ofCujacius  on  this  passage  is,  "  irritum 

IVf  FTP  At.f 

fit  etiam  testamentum  si  deleatur  vel  incidatur." 
And  Voet(a)  understands  concidit  in  the  same 
sense.  An  autem  consultft,  an  in  consul  to  ac  preeter 
testatoris  voluntatem  deletio,  incisio,  similiaque  con- 
tigerint  non  juris,  sedfacti  qusestio  est.  And  again, 
consulto  tabula  rum  incisio,  vel  inductio  aut  can- 
cellatio  facta  credatur,  donee  contrarium  probatum 
fuerit.  But  if  we  are  not  to  refer  to  commentators, 
but  to  dictionaries,  Facciolati,  who  is  of  the  highest 
authority  among  compilers  of  this  class,  states 
concidere  in  one  sense  to  be  synonymous  with  ab- 
rogare ;  and  refers  to  this  identical  passage  in  the 
Digest  as  an  example  of  such  an  use  of  the  word. 

No  explanation  then  having  been  given  of  the 
cancellation,  it  must  be  presumed  to  have  been 
done  animo  cancellandi ;— on  the  face  of  it  it  is 
most  carefully  done,  and  has  all  the  appearance  of 
design  ;— the  law  cannot  resort  to  fanciful  supposi- 
tions in  opposition  to  such  an  act  ;—we  admit  the 
act  to  be  equivocal,  and  that  the  presumption  might 
have  been  rebutted, — but  we  contend  that  all  at- 
tempts to  rebut  it  have  failed. 

Thus  stands  the  argument  on  the  documentary 
evidence  ; — but  when  reference  is  had  to  oral  testi- 
mony to  shew  that  Mrs,  Moore  did  not  consider 
B.  as  cancelled,  and  that  her  affection  to  her  son 

(a)  Voet  ad  Pandectas,  lib.  98.  tit  4. 


HIGH   COURT   OF   DELEGATES. 


445 


Thomas  continued  unabated  till  her  death,  the       i?17- 
facts   established  by  evidence  utterly  refute  any       Term. 


such  notion. 

Mr.  French  shews  his  impression  of  what  the  v% 
deceased's  intentions  were,  by  the  reasons  he  gives  Moore  and 
for  not  having1,  according  to  her  request,  sent  Mr. 
Butler  to  her: — all  the  witnesses  speak  to  her  dis- 
pleasure, her  dissatisfaction,  and  her  acrimony, 
(these  are  their  expressions)  at  her  son  Thomas's 
marriage; — to  the  bitter  reproaches  and  oppro- 
brious epithets  she  lavished  upon  him, — to  her  de- 
clarations that  she  now  considered  herself  as  having 
no  relations ; — and  above  all,  there  is  clear  testi- 
mony of  the  anxiety  she  expressed,  to  the  latest 
moment  of  her  life,  to  see  Mr.  Butler,  for  the 
avowed  purpose  of  making  a  new  will.  It  is  in 
vain,  in  opposition  to  such  stubborn  facts,  to  argue 
that  her  letters  begin  and  end  with  those  expres- 
sions of  affection  and  endearment,  which  a  mother 
usually  employs  when  writing  to  a  son  ; — that  her 
anger  was  only  occasional, — and  that  she  never  se- 
riously came  to  the  resolution  of  making  a  new 
will. 

The  sum  of  the  argument  is,  that  there  is  clear 
proof  of  the  cancellation  of  B. — that  from  the  facts 
and  documents  before  the  Court,  it  is  equally  clear 
that  if  she  intended  to  revoke  A.  she  must  be  pre- 
sumed to  have  intended  at  the  same  time  to  revoke 
B.; — and  though  she  might  not,  and  probably  did 
not,  intend  to  die  intestate,  yet  it  is  obvious  that 
neither  of  the  wills  before  the  Court  contain  the 
disposition  she  intended  to  make  of  her  property; 
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1817.  — whatever  that  disposition  might  have  been,  it 
Term.  nou\d  probably  have  been  inofficious.  It  may  be 
some  satisfaction,  therefore,  to  the  Court,  (if  it  is 


°°RE  permitted  to  courts  of  justice  to  feel  satisfaction  on 
Moore  and  such  subjects,) — that  the  only  conclusion  of  law  at 
8X0  "  which  it  can  arrive  is,  to  pronounce  for  an  intes- 
tacy,—since  there  can  be  no  doubt  but  that  such  a 
sentence  will  make  a  more  just  disposition  of  the 
property  of  this  unhappy  lady,  than  she,  if  she  had 
lived  a  short  time  longer,  would  herself  have  made 
of  it  by  will. 


Feb.  5.  The  Judges  Delegates  affirmed  the  sentence  of 

the  Prerogative  Court  of  Canterbury ; — but  gave 
no  costs. 
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PREROGATIVE  COURT  OF  CANTER-    gj* 

BURY.  Feb!\V. 

March  1. 

Johnston  v.  Johnston. 


JAMES  JOHNSTON  made  a  will  on  the  21st  of  The  birth  of 

_   i     iM,si«»        i  ..  .  ,  •      .  i       ,     o  children,  com* 

July  1793;— he  was  then  resident  in  the  island  of  binedwith 
Jamaica,  and  had  two  children,  a  girl  and  a  boy,  st»nces,wiu  " 
and  his  wife  was  pregnant.     By  this  will  he  be-  of VnSirrfed1 
queathed  «  10,000/.  to  his  daughter,  10,000/.  to  the 
child  of  which  his  wife  was  ensient,  and  if  more  than 
one,  then  10,000/.  to  each,  and  the  residue  of  his 
property  to  his  son."  He  quitted  Jamaica  shortly  af- 
ter the  making  of  this  will,  and  returned  to  England, 
where  he  continued  to  reside  till  his  death,  which 
happened  suddenly,  on  the  3d  of  Jnly,  1815,  at  his 
house  in  Wimpole-street ;— he  bad  four  children 
born  subsequent  to  the  date  of  his  will ;— and  his 
personal    property  at    the   time  of    his    decease 
amounted  to   nearly  900,000/. — His  widow  was 
possessed  of  a  considerable  landH  estate  in  fee. 

The  will  of  the  21  st  of  July,  1793,  was  pro- 
pounded by  the  widow,  who  was  one  of  the  exe- 
cutors under  it.— The  three  youngest  children,  who 
were  minors,  appeared  by  their  guardian,  and 
prayed  an  intestacy. 

At  the  time  of  the  deceased's  death,  the  will  of 
the  21st  of  July,  1193,  was  in  the  custody  of  hit 
agent  in  Jamaica ;— but  in  the  pigeonhole  of  an 
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Hilary 
Term. 

Johnston 

v. 
Johnston. 


escrutoire  in  the  library  in  Wimpole-street  was 
found  a  will  bearing  date  Junt  21,  1793,  originally 
prepared  for  execution,  but  afterwards  altered  in 
several  places  by  the  deceased  and  obviously  used 
as  a  draft  for  the  will  ofJti/y^l,  1793.  There 
was  also  found  within  the  blotting  paper  leaves  of 
a  writing  book  in  the  same  escrutoire  (a)  the  sketch 
of  a  will  in  the  deceased's  own  handwriting,  with- 
out date  or  signature,  written  on  the  back  of  a 
printed  letter  from  the  West  India  dock  house, 
which  letler  was  dated  July  6,  1814.  And,  lastly, 
there  was  in  the  same  escrutoire  a  will  made  prior 
to  his  marriage,  and  dated  Charleston,  November 
30,  1782. 


Sicabey  and  Jennet  in  support  of  the  will. 

The  question  turns  upon  the  birth  of  three 
children  born  subsequent  to  the  date  of  the  will, 
for  whom  no  provision  is  prospectively  made  in 
that  instrument,  and  upon  the  legal  effect  of  this 
circumstance,  on  a  will  duly  made  and  executed 
after  marriage.  It  is  important,  if  the  law  is  al- 
ready settled  on  this  point,  that  it  should  remain 
unshaken.  The  will  was  made  just  previous  to  the 
voyage  of  the  deceased  to  England ;  and  it  is  said 
that  it  was  only  intended  to  operate  in  the  event  of 
his  dying  on  the  passage ;— but  his  intent  is  not  to 


(a)  This  paper  was  propounded  in  the  Prerogative  Court  on 
the  26th  of  June,  1816,  as  the  last  will  of  the  deceased;  but 
the  Court  held,  that  it  could  not  be  entitled  to  probate.  It  was 
marked  with  the  letter  C.  in  the  registry  of  the  Court,  and 
is  the  paper  referred  to  under  this  denomination,  in  the  argu- 
ments of  the  counsel,  and  the  sentence  of  the  Judge. 
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be  collected  from  circumstances,  or  other  collateral        1817. 
matter,  but  from  the  words  and  tenor  of  the  will, —       Term. 


which  is  absolute  and  unconditional,  neither. tem- 
porary nor  contingent,  in  the  terms  in  which  it  is  OII*STOlr 
expressed;— and  if  that  construction  from  circum-  Jouawrow. 
stances  cannot  be  allowed  where  words  are  to  be 
explained,  much  less  ought  they  to  be  admitted  to 
supersede  a  will  regularly  and  deliberately  made. 
In  order  to  substantiate  the  opposite  case,  it  must 
be  shewn  to  form  an  exception  to  the  general  law, 
which  is  very  accurately  laid  down  by  Swinburne  (a) 
under  the  head  of  revoking  the  testament,  and  will 
be  found  to  include  most,  if  not  all,  the  circum- 
stances to  be  found  in  this  case. 

Such  as  the  law  stood  in  Swinburne's  time,  it 
still  continues  ;— but  not  entirely  without  exception 
as  from  about  the  year  1682,  which  we  take  to  be 
the  aera  of  its  introduction  in  Overbury  v.  Over- 
bury  (6);  which  was  followed  by  Lugg  v.  Lugg  (c) 
1698 ;  and  afterwards  by  Meredith  v.  Meredith  (d) 
in  1710,  there  have  been  many  decided  cases  in 
which  wills  made  before  marriage,  have  been  set 
aside  both  in  this  Court,  and  in  the  Delegates, 
by  reason  of  marriage  and  issue,  as  well  from  the 
alteration  of  the  state  of  the  testator,  as  his  pre- 
sumed intention, — subject  nevertheless,  like  any 
other  presumption  of  law,  to  be  rebutted  by  evi- 
dence of  a  contrary  intent. 

All  such  exceptions  are  stricti  juris,  and  we  shall 

(a)  Part  VII.  s.  15.  title  "  Of  reioking  the  Testament." 

(b)  Overbury  ▼.  Overbury,  Shower's  Reports,  Vol.  II.  p.  253. 

(c)  Lugg  t.  Lugg,  Salkeld  594,  and  Lord  Raymond. 

(d)  Meredith  i.  Meredith,  1710. 
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^*J7.  contend  that  there  has  as  yet  been  no  instance, 
y£^f  where  either  marriage  alone,  or  birth  of  cbiMrea 
v^v"^/  alone,  though  attended  with  hard  circumstance!, 
Johnston  hag  been  thought  sufficient,  by  the  law  of  England, 
Jmxsto*.  to  revoke  a  will  made  after  marriage.  No  doubt 
but  that  by  the  civil  law  the  birth  of  a  child  only 
was  the  revocation  of  a  will,  for  by  that  law  a  wil 
was  void  when  a  father  passed  by  a  child  without 
notice  :— and  a  will  was  equally  destroyed  by  the 
birth  of  a  posthumous  child.  This  depended  on 
the  strictness  of  the  Roman  law,  by  which  a  chiW 
had  a  right  to  a  portion  of  the  father's  estate,  of 
which  he  could  not  be  deprived  without  just  cause; 
but  this  law  was  never  received  here, — there  is  no 
instance  of  it— By  our  law,  the  father  of  a  family 
may  dispose  of  his  estate  as  he  pleases; — it  is 
wholly  in  his  own  discretion  ; — if  that  discretion  is 
exercised  imprudently,  or  improvidently,  Courts  of 
justice  can  afford  no  relief,  except  in  cases  of 
ideotcy  or  madness. — Every  will,  and  revocation  of 
it,  must  be  the  act  of  the  testator  himself;  and  it 
cannot  be  set  aside  on  any  other  foundation  than  a 
legal  revocation  by  the  laws  of  this  country.  Alter- 
ation of  circumstances  may  reasonably  require  the 
alteration  of  a  will ; — it  would  be  matter  of  pru- 
dence to  make  a  disposition  suitable  to  the  change, 
— yet  men  do  not  always  act  with  prudence. 

The  testator  also  may  think  of  doing  it,  but 
die  without  having  made  up  his  mind  as  to  the 
specific  disposition  he  would  substitute,  or  death 
may  have  suddenly  intervened  before  he  has  taken 
any  final  resolution  about  it : — if  that  should  be  the 
impediment,  wherever  k  may  occur,  it  is  lrofortu- 
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nate ;  but  the  law  has  no  remedy  for  such  evils ; — 
if  the  deceased  is  in  the  progress  of  a  testamentary 
act,  the  law  will  relieve  if  possible ; — but  a  different 
disposition,  if  meditated,  may  from  various  circum- 
stances be  deferred  where  a  person  has  a  will  by 
him ;  but  why  persevere  in  keeping  a  will  if  it  was 
his  intention  to  die  intestate? — Mr.  Johnston,  by 
his  conversations  with  his  wife,  was  aware  of  the 
existence  of  this  will,  and  of  its  operation ; — to  get 
rid  of  her  importunity  on  the  subject  of  making 
another  will,  he  told  her  it  was  time  enough  to 
think  of  that;  and  on  being  asked  what  the  conse- 
quence would  be  to  his  family  if  he  died  without 
a  will,  he  would  reply  in  general  terms,  "  that  the 
law  would  make  the  best  will  for  a  man,"  but  not 
that  it  would  make  the  best  will  for  him.  His  not 
having  made  up  his  mind  to  what  specific  alter- 
ations he  would  wish,  if  he  proceeded  to  make  a 
new  will,  may  in  great  measure,  likewise,  account 
for  his  not  having  done  it;  he  was  aware  also  of 
the  power  his  wife  would  have,  if  she  should  sur- 
vive him,  over  a  large  real  estate  which  she 
might  charge  with  provision  as  she  might  think 
fit  for  any  of  her  children  ; — but  it  never  was 
his  intention  by  any  act  or  declaration  to  leave 
her  in  addition  to  her  real  property,  one- third  of 
his  personal  estate.  There  may  be  grounds  on 
which  to  expect  that  the  deceased,  if  he  had  lived, 
might  have  revoked  this  will  by  a  new  instrument. 
But  it  is  sufficient  for  us  to  say,  that  there  is  no 
case  in  which  circumstances,  aided  by  the  birth  of 
children  alone,  has  been  held  to  revoke  the  will  of 
a  married  man  ; — nor  is  such  a  question  res  in- 


1817. 
Hilary 
Term. 


JOHNSTOX 
V. 

Johnston* 


452 


CASES    DETERMINED   IN   THE 


1817. 
Hilary 
Term. 


Johnston 

v. 
Johnston. 


tegra,— the  point  was  fully  and  clearly  decided  by 
the  Delegates  in  Ward  v.  Philips  (a),  which  is 
mentioned  by  Sir  George  Hay,  in  his  judgment  in 
Shepherd  v.  Shepherd,  and  as  appears  also  from 
the  manuscript  notes  of  Dr.  Andrew's,  who  was 
counsel  in  that  case.  The  case  of  Combe  v.  York(b)p 
seems  decided  on  the  same  ground. 

The  reasoning  of  Baron  Carter  in  the  case  of 

Noel  v.  Noel  (c)  is  to  the  same  effect The  case 

of  Shepherded)  itself  was  expressly  referred  by 
Lord  Camden  from  the  Court  of  Chancery  to  the 
Ecclesiastical  Court,  upon  a  question  arising  on 
the  birth  of  a  posthumous  child,  and  whether  such 
a  circumstance  could  operate  as  a  revocation  of  the 
will  and  codicil  of  the  father ;— the  case  was  ably 
argued,  and  solemnly  decided  by  an  eminent  judge, 
than  whom  none  could  have  more  feeling  for  the 
distress  of  such  an  incident,  or  would  more  gladly 
have  found  ground  to  set  that  will  aside,  as  well  as 
all  others  of  a  similar  kind,  as  he  declared;  but  he 
could  not  break  in  upon  a  known  ride  of  law. — He 
readily  admitted  that  marriage,  with  the  birth  of 
children,  would  vitiate  the  will  of  a  batchelor  made 
in  a  state  of  celibacy ;  but  said,  that  marriage  alone 
would  not. — Children  also  born  after  the  making 
of  the  will  by  a  married  man,  will  not. — For  a  mar- 
ried man  must  have  children  in  view  at  the  time  of 


(a)  Wardy.  Philips,  Prcrog.  1732.     Deleg.  1734. 
(fi)  Combe  v.  York,  Deleg.  1738. 

(c)  Referred  to  ia  the  case  of  Parsons  t.  Lanoe,  Ambler, 
p.  557. 

(d)  Shepherd  t.  Shepherd,  reported  in  a  note  to  Doe  on  the 
demise  of  Lancashire  y.  Lancashire,  T.  R.  Vol.  V.  p.  49. 
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marriage;— and  children  only  add  to  his  family, —       18*7. 
they  do  not  alter  his  state  or  condition.  Term. 

It  appears  also  from  the  case  of  Doe  on  the  de- 
mise of  White  v.  Barford(a),  that  it  is  the  opinion 
of  the  present  Chief  Justice  of  the  King's  Bench,  Johnston. 
that  it  would  be  dangerous  to  extend  the  doctrine 
of  presumptive  revocations  any  further  than  it  hat 
been  already  carried. 

The  only  remaining  circumstance  is  the  incep- 
tion of  paper  C;  and  if  such  a  rude  and  unfinished 
sketch  as  this,  or  any  other  paper,  about  which  no 
testator  can  be  said  to  have  taken  any  final  resolu- 
tion, could  be  permitted  to  revoke  a  will  which 
must  be  presumed  to  have  been  made  with  deliber- 
ation, infinite  mischief  must  frequently  ensue ; — 
but  the  rule  of  law  posterius  imperfectum  non 
tollit  prius  perfectum  has  been  recognized  in 
numerous  decisions,  and  is  not  now  to  be  called  in 
question. 

Adams  and  Lushing  ton  contrh,for  an  intestacy. 

We  admit  that  marriage,  or  the  birth  of  children 
alone,  will  not  revoke  a  will; — but  the  question  is, 
whether  the  birth  of  children,  with  other  circum- 
stances, will  not : — Lord  Mansfield  and  Lord  Kenyon 
have  put  the  principles  of  presumptive  revocations 
on  different  grounds ; — the  former  presumed  al- 
teration of  intention  the  latter  held  that  there  was 
a  tacit  condition  annexed  to  the  will  that  it  should 
not  operate  under  such  circumstances  ; — it  is  ad- 
mitted by  them,   however,  and  all  other  judges, 

(a)  Doe  on  the  demise  of  White  1.  Barford,  Maale  and 
Sdwyn,  Vol.  IV.  p. 10. 
2 
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that  this  principle  of  revocation  is  derived  from 
the  civil  law. — The  civil  law  is  to  far  admitted 
into  our  law,  that  the  birth  of  children  may  re- 
voke a  will,  if  accompanied  by  other  strong  cir* 
cumstances  ; — what  these  strong  circumstances  ate 
the  law  does  not  define ;— the  nature  of  them  may 
be  discovered  from  decided  cases ;  they  are  circuit* 
stances  under  which  no  rational  man  would  expect 
a  will  to  stand.  Overbury  \.  Overbury  admits  the 
general  principle. — In  Parsons  v.  Lanoe,  Lord 
Hardwicke  takes  the  distinction  between  real  and 
personal  property,  and  admits  the  principle  of  these 
revocations,  though  the  case  rendered  it  unneces- 
sary to  decide  the  point. 

In  Wells  v.  Wilson  (a),  the  judges  at  the  cock- 
pit, after  much  deliberation  and  repeated  heatings, 
pronounced  for  the  principle  we  contend  for,  and 
decided  that  the  will  was  revoked ;  it  is  impossible 
to  find  a  case  in  which  a  stronger  coincidence  Exists 
than  between  this  and  that;— in  both,  the  wills 
provided  for  children  in  ventre  de  sa  mere ,— in 
both,  the  children  born  subsequently  were  totally 
unprovided  for  ;— in  both,  the  testator  had  disposed 
of  all  his  property ;— in  both,  the  death  was  sudden. 
In  Shepherd  v.  Shepherd,  Sir  George  Hay  adontl 
the  principle  of  the  decision  in  Wells  v.  Wilson. 

The  alteration  of  circumstances  in  the  present 
case  is  as  great  as  can  be  imagined ;  the  time  ttttc* 
tfce  making  of  the  will  is  twenty -two  years;— th4 
fortune  is  augmented  from  20,00W.  to  300jD00l<i 
his  family  from  two  children  to  six;— nor  is  it  any 

(a)  Wells  f.  Wikon,  natffeaed  in  Sir  George  Hay's  jHf- 
nent  of  the  case  of  Shepherd  v.  Shepherd^  T.  Ik  Vol.  V.  f.  4& 
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thing  to  My  that  Mrs.  Johnston  had  property  of       18I7« 
her  own,  for  the  estate  was  her'a  in  fee,  and  how       Thrm. 

she  might  dispose  of  that  can  be  no  argument  in  ^^^^^ 

law ;  and  so  Lord  Hardwicke  held  in  the  case  of  ^"l**0* 

Parson*  v.  Lanoe.  Jouxnov. 

Smabey  and  Jennet  in  reply. 

The  case  of  Wells  v.  Wilson  was  decided  oft 
different  grounds  from  those  stated  —the  decision 
was,  that  a  man  cannot  die  with  two  wills  which 
are  substantive  and  independent  of  each  other, — 
and  that  where  two  inconsistent  wills  are  produced 
of  the  same  date.,  neither  of  which  can  be  proved 
to  have  been  last  executed,  they  are  both  neces- 
sarily void,  by  constriction  of  law. 

JuooMxirr. 

Sir  Janx  Nicrolk 

This  is  a  case  certainly  of  much  importance, 
both  to  the  parties,  and  as  involving  a  question  of 
law  of  great  extent  and  consequence.  I  have  con- 
sidered it  with  all  the  attention  and  circumspection 
i*  my  power;  and  I  bow  proceed  to  the  decision 
of  it  with  much  anxiety,  and  a  painful  sense  of  tlte 
responsibility  that  belongs  to  it. — My  chief  consola- 
tion, however,  is,  that  if  the  judgment  I  am  about  to 
give  should  be  erroneous,  it  may  be  corrected  by 
a  superior  tribunal. 

The  question  of  law  involved  in  this  case,  and 
to  vrikich  1  have  referred,  is*  whether  a  will  made 
by  &  married  man  having  certain  children,  k  re- 
voked by  the  subsequent  birth  of  other  children 
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1817.  left  unprovided  for,  aided  by  other  circumstances 
Term.  concurring  clearly  to  shew  (if  such  should  be  the 
result  of  the  facts)  that  it  was  net  the  intention  of 
the  deceased  that  the  will  should  operate. 
Johnston.  i  wi]|  fi^t  advert  to  the  facts  of  the  case,  ob- 
serving upon  their  effect  as  I  proceed,  in  order  to 
arrive  at  their  true  result;  and  I  shall  then  consider 
the  question  of  law. 

The  facts  themselves  admit  of  no  controversy ; — 
they  are  not  involved  in  contradictory  and  conflict- 
ing evidence.  They  are  stated  in  the  plea,  and  are 
admitted  in  the  answers. — The  testator,  Mr.  James 
Johnston,  died  upon  the  3d  of  July,  1815,  at  his 
house  in  Wimpole-street,  leaving  behind  him  a 
wife,  three  sons,  and  three  daughters ;  one  daughter 
being  married,  one  son  and  two  of  the  daughters 
being  minors,  which  son  has  come  of  age  since  the 
commencement  of  the  suit,  and  now  appears  in  his 

own  person The  deceased  left  personal  property, 

amounting  to  upwards  of  200,000/. — There  was 
also  a  real  estate  in  the  West  Indies  settled  upon 
him,  and  his  wife  in  survivorship  in  fee. — The  de- 
ceased several  years  ago  resided  with  his  family  in 
the  island  of  Jamaica.— In  the  month  of  June  1793, 
being  about  to  return  to  England,  he  made,  and 
duly  executed,  the  will  in  question,  a  very  few  days 
before  he  sailed. — The  prospect  of  the  voyage  was 
probably  the  incitement  to  make  the  will ;  but  there 
is  nothing  in  the  instrument  itself,  nor  is  any  suf- 
ficient evidence  laid  before  me,  to  render  the  validity 
of  the  will  in  any  degree  conditional  and  contingent 
upon  the  event  of  the  testator's  safe  arrival  in  Eng~ 
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land. — I  am  of  opinion,  therefore,  on  this  part  of 
the  case,  that  the  will  remained  valid  after  the  ar- 
rival in  England  of  the  testator  ;  and  that,  unless 
it  has  been  revoked  by  subsequent  circumstances, 
it  now  remains  valid. 

At  the  time  of  making  this  will,  the  testator  had 
two  children,  a  son  and  a  daughter ;  and  his  tf'rffe 
was  then  supposed  to  be  ensient. — It  is  admitted 
in  the  answers,  that  his  personal  property  at  that 
time  amounted  to  no  more  than  from  ten  to  fifteen 
thousand  pounds,  and  his  wife  was  provided  for  by 
the  settlement  of  the  real  estate  already  mentioned 

Now,  by  the  will  in  question,  he  gives  10,OOOJ. 
to  the  child  of  which  his  wife  was  then  ensient ; — 
if  more  than  one  child,  10,000/.  to  each  of  them : — 
the  residue  of  his  real  and  personal  property  h& 
gives  to  his  son  ;  and,  in  the  event  of  his  dying  with- 
out issue,  he  gives  certain  legacies. 

Let  me  here  pause,  in  order  to  look  at  the  prin- 
ciple of  this  will,  and  at  the  effect  which  it  rfOVT 
would  have  if  valid. — The  principle  or  character 
of  the  deceased's  testamentary  disposition  of  his 
personal  property  (if  I  may  so  express  it,)  is  to 
provide  amply  for  his  younger  children ; — he  is  so 
anxious  to  discharge  that  duty,  that  he  provides  for 
the  child  or  children  of  which  his  wife  might  then 
be  pregnant. — Even  if  there  should  be  only  on£ 
child  born,  (which  was  the  case)  the  whole  per- 
sonalty, would  be  exhausted,  and  the  eldest  son 
would  have  nothing  but  the  real  estate. 

Such  would  have  been  the  effect  of  the  will,  and 
snch  was  the  intended  disposition,  if  the  deceased 
had  died  soon  after  his  arrival  in  England.— Htf, 

vol.  i.  3h 
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however,  lived  above  twenty  years  afterwards,  and 
had  three  other  children  born  besides  the  one  of 
which  his  wife  was  pregnant  when  he  made  his 
will ; — and  his  personal  property  had  increased  to 
upwards  of  200,000/.— The  effect  then  of  the  will 
at  his  death  under  the  residuary  clause  is  to  carry 
180,000/.  of  the  personalty  to  the  eldest  son,  in 
total  exclusion  of  the  three  youngest  children,  who 
will  be  left  entirely  unprovided  for,  and  even  in 
great  disproportion  to  the  other  two  children,  of 
one  of  whom  his  wife  was  ensient  at  the  time  of 
making  his  will.— This  effect  is  totally  inconsistent 
with  the  principle  and  character  of  the  testator's 
intentions  at  the  time  of  making  his  will. 

It  is  also  admitted,  that  this  will  was  left  in  the 
hands  of  one  of  his  executors,  or  his  agent  in  Ja- 
maica ; — it  was  handed  over  from  one  agent  to  ano- 
ther, as  they  severally  succeeded  to  the  situation,  but 
it  was  never  in  the  possession  of  the  deceased  him- 
self ;— it  is  admitted  that  he  brought  over  with  him 
no  duplicate  of  this  will,  he  did  not  execute  it  in 
duplicate. — He  did,  indeed,  bring  over  a  draft  or 
corrected  copy  of  the  will ;— and  in  the  year  1798, 
he  received  an  inventory  of  the  papers  which  he 
had  left  at  Jamaica,  one  item  of  which  inventory 
is  in  these  words : — "  Under  an  open  cover  ad- 
dressed to  Alexander  Wright,  Esq.  is  a  sealed 
paper  in  form  of  a  letter,  which  was  received  by 
Mr.  Landale  from  a  Mr.  Forsyth  ; — on  the  sealed 
paper  is  written,  in  Mr.  Johnston's  handwriting, 
'  not  to  be  opened  till  certain  accounts  are  received 
of  the  death  of  James  Johnston."  The  draft  of  the 
will,  and  this  inventory,  were  found  together  in  the  de- 
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ceased's  escritoir,  where  he  generally  wrote.    Now,       1817. 
from  these  circumstances,  and  from  the  conversa-       Term. 
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v. 


tions  with  his  wife,  to  which  I  shall  presently  re- 
fer, though  there  is  no  reason  to  conclude  that 
the  deceased  had  neither  forgotten  that  he  had  Johnstok. 
made  such  a  will,  nor  supposed  it  was  no  longer  in 
existence  ;  yet  still  the  will  was  not  in  his  posses- 
sion, so  that  he  could  at  any  time  cancel  or  burn, 
or  otherwise  destroy  il. — He  could  only  do  that,  by 
sending  for  it  to  Jamaica,  or  by  sending  directions 
there  to  destroy  it,  to  which  he  might  not  choose 
to  trust. 

It  is  farther  admitted,  that  for  these  after-born 
children  the  deceased  shewed  an  equal  degree  of 
affection,  as  for  those  provided  for  by  the  will.— 
The  youngest  son  was  placed  with  a  merchant, 
with  a  view  to  his  establishment  with  the  deceased's 
assistance  in  a  mercantile  house ;  so  that  there  is 
every  reason  to  suppose,  both  from  the  presumed 
sense  of  duty,  as  well  as  from  his  actual  conduct  and 
affection  towards  these  children,  that  he  did  not  in- 
tend to  exclude  them  from  a  provision  after  his  death. 
It  is  also  admitted  that  the  deceased  at  all 
times,  and  especially  during  the  latter  parts  of 
his  life,  was  very  reserved  respecting  his  property, 
and  testamentary  intentions ;  and  was  very  re- 
luctant to  enter  upon  the  subject,  even  with  his 
wife : — when  she  commenced  the  conversation  he 
seemed  rather  displeased  ; — yet,  notwithstanding 
this  disinclination,  she  did  at  different  times,  and 
as  fit  opportunities  occurred,  suggest  to  him  the 
propriety  of  his  making  a  will,  representing  to.  him 
that,  according  to  the  will  made  at  Jamaica,,  the 
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1817.       younger  children  would  be  left  unprovided  for  j— 
7Vrm.      that  the  deceased  on  some  such  occasion*  arisw«ed 

Vl^v^/     generally,  « that  there  was  time  enough  for  making 
&<$*    ts  a  ^.^  ^e  would  take  care  of  that ;" — no*  h&4 

JovssioN.  is  not  the  least  appearance  of  approbation  of,  o* 
adherence  to,  the  will  in  question,  in  these  con* 
versations; — where  the  wife  represents  that  the 
younger  children  will  be  utterly  unprovided  for. 
He. does  not  in  the  most  distant  manner  intimate, 
what  has  been  thrown  out  in  argument,  that  at 
his  wife  in  case  of  surviving  him  would  have  the 
real  estate,  she  might  have  an  opportunity  of  pro- 
viding out  of  the  real  estate  for  younger  children. 
Such  a  thought  seems  wholly  inconsistent,  indeed, 
with  the  will  itself,  and  with  the  whole  of  his  con- 
duct, and  seems  never  to  have  entered  his  imagina- 
tion. So  far  from  his  having  the  slightest  in- 
tention that  the  Jamaica  will  should  operate,  he 
accedes  to  the  representations  of  his  wife,  as  to 
the  propriety  of  making  a  new  will ;  he  merely  pro- 
crastinates, and  says,  "  that  it  is  time  enough  Is 
€i  make  a  will,  but  I  will  take  care  of  that." 

It  is  further  admitted,  that  Mrs.  Johnston  on 
one  occasion  mentioned  to  the  deceased,  what  the 
consequences  to  his  family  would  be  if  he  died 
without  having  made  a  new  will ;  when  he  replied 
in  general  terms,  "  that  the  law  made  the  best  will 
"for  a  man." 

Certainly,  parole  declarations  are  always  to  be 
received  with  very  great  caution  ;— in  general,  they 
are  the  lowest,  species  of  evidence  ;  though  ht  this 
Court  upon  question's  of  factum,  and  also  iiptob 
qfatitrons  of  revocation,  the  declarations  of  the  <fc- 
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ceased  pre  always  received  as  corroborative  ,eyir 
deuce  of  intention, — both  of  the  animus  tetUmdi, 
and  the  animus  revocandi— The  loose  declaim 
lions  which  a  man  often  make?  iq  cojn  versa  tioq 
with  bis  friend*  an4  acquaifliaqce  pre  of  very  little 
weight  indeed.     They  may,  on  the  part  of  tfcje  tes- 
tator, be  insincere,  or  at  best  the  mere  passing 
thought  of  the  moment,  and  are  ljatyle  pn  the  p#jf 
of  witnesses  to  be  misapprehended,  and  misrepre- 
sented.— But   tbese   confidential    communication 
with  his  wife  upon  her  serious  representations  to 
him  respecting  so  important  a  subject,  are  deserving 
of  rather  more  weight  as  evidence  of  the  defeased'? 
mind  and  intentions;  and,  judging  from  those  de- 
clarations, he  does  not  seem  to  have  had  any  strong 
objection,  even  to  an  intestacy  ;  for  upon  her  en- 
quiring whether  he  intended  to  make  a  will  he  an- 
swered, "  that  the  law  made  the  best  wjll  for  a 
"  man."— Yet,   even  upon  these  declarations  tlj£ 
Court  would  be  cautious  in  placing  much  reliance, 
if  they  were  not  confirmed  by  something  more  ##- 
equivocal  and  solid  coming  from  the  deceased  him- 
self in  a  different  shape,  and  not  open  to  any  ,of  tthe 
same  objections. 

There  is  before  the  Court  a  paper  marked  C. 
written  by  the  deceased, — certainly  within  jtbe  last 
year, — possibly  at  a  later  period,  of  bis  life.— ^ 
paper  which  if  it  could  have  beep  shewn  .that  jjt 
was  written  at  a  very  short  period  indeed  before  .bis 
sudden  death,  (as  might  possibly  be  the  fact)  mjghjt 
have  prevented  the  whole  of  the  present  question  ;— 
for  in  that  case  it  might  have  been  established  a*  * 
will,  and  in  Us  effect  it  would  fce  completely  reyoc^ 
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itri7'      tory  °^  t"ie  Present  will.— Paper  C.  is  in  these  words, 
Term.      "  Whitehall  estate,  in  the  parish  of  St.  Mary's, 

^rv^/     with  the  negroes,  stock,  #c.  is  settled  on  J.  John- 
Vm         ston  and  Mary  Ballard  Reckford,  his  wife,  for  their 

Johnbtok  .  j0int  UVes,  and  to  the  survivor  of  them.  If,  therefore, 
I  should  survive  my  said  wife,  I  give,  8gc.  the  said 
estate,  %c.  to  my  eldest  son  James  Johnston  ;" — 
there  are  then  some  words  struck  through ;  then 
follows  :— "  in  the  event  of  his  dying  without  issue, 
to  Robert  Ballard  Johnston,  my  second  son ;  and 
in  the  like  event  as  to  him,  to  my  third  son  William 
Clarke  Johnston,  their  heirs,  #c.  subject  to  the 
payment  of  legacies ;  to  my  other  children,  in 
equal  shares,  to  the  following  amount,  that  is  to 
say,  to  each  of  my  said  children,  Robert  Ballard, 
William  Clarke,  Mary  Beckford  Sevan,  wife  of 
Charles  Bevan,  Esq.  Eliza  Johnston,  and  Helen 
Johnston,  and  their  respective  executors  and  as- 
signs, the  sum  of  out  of  my  said  estate,  be- 
sides the  respective  shares  of  my  money  in  the 
funds,  as  hereafter  mentioned.  I  give  to  my  brother 
David  Johnston,  if  he  should  survive  me,  and  if 
not,  to  such  children  of  his  as  shall  be  living  at 
my  decease,  the  sum  of 

And  to  my  sisters  Jane  Johnston  and  Eliza 
Johnston,  the  sum  of  and  to  my  sister  Helen 

Carruthers,  if  she  survived  me,  and  if  not,  to  her 
children  equally,  as  in  the  case  of  my  brother 
David9 s  children,  the  sum  of  '      ;M  there 

is  a  mark  with  a  caret,  which  refers  to  a  clause 
at  the  end,  intended  to  come  in  here  ; — "  and 
I  give  to  my  said  wife,  if  she  survive  me,  and 
if  not,  to  my  son  James,  $c.  the  house  in  Up- 

3 


PREROGATIVE  COURT  OF  CANTERBURY. 


46S 


per  Wimpole-street,  in  which  I  novo  live,  with  the 
furniture,  plate,  horses,  carriages,  Sfc.  which  I 
shall  die  possessed  of;  and  to  my  friends,  Patrick 
Lynch  and  J.  H.  Deffell,  and  to  each  the  sum  of 
and  all  the  residue  of  my  property  to  be  equally 
divided  between  such  of  my  said  children  as  shall 
survive  me,  share  and  share  alike  ;  and  I  appoint 
executrix  and  executors  of  this  my  will,  my  dear 
wife,  Mary  B.  Beckford,  if  she  shall  survive  me  ; 
my  son,  James  Johnston,  or  the  eldest  oj  my  sons, 
that  survive  me  ;  my  brother  David  Johnston,  and 
my  friends  Patrick  Lynch,  of  the  island  of  Jamaica, 
Esq.  and  John  Henry  Deffell,  of  the  city  of  London, 
merchant/' 

These  are  the  exact  words  of  paper  C;  and  this 
paper  is  written  upon  the  back  of  an  old  letter, 
which  was  dated  the  6th  of  Jul),  1814,  so  that  it 
must  have  been  written  after  the  date  of  that  letter. 
The  deceased  died  in  less  than  a  year  afterwards, 
namely,  the  3d  of  July,  1815.  This  paper  for  the 
reasons  assigned  by  the  Court,  when  it  was  pro- 
pounded, could  not  operate  as  a  new  will:  not 
being  valid  as  a  dispositive  paper,  it  is  not  per  se 
valid  as  a  revocatory  paper :  but  it  is  a  circum- 
stance of  evidence  tending  to  shew  that  the  de- 
ceased did  not  mean  the  will  made  at  Jamaica  to 
operate ;  and  it  is  extremely  strong.  In  its  princi- 
ple of  disposition,  it  is  the  same  as  the  Jamaica 
will ;  but  in  their  effect  the  two  wills,  from  the 
change  of  circumstances  that  had  intervened,  would 
be  very  different  indeed.  By  paper  C.  the  whole 
of  his  personal  property  is  to  be  divided  equally 
among  his  children.    The  eldest  son,  so  far  from 
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1817-      taking  the  residue  180,000/.  of  personalty  to  the 
Term.      utter  exclusion  of  the  three  younger  children,  and 


in  great  disproportion  even  to  the  other  two,  would 
Vt  take  only  the  real  estate  in  tail,  and  subject  to  the 
Jomwton.  payment  of  legacies  to  the  other  children ;  the 
amount  of  which  legacies  is  left  in  blank.  This  ap- 
proaches, therefore,  very  nearly  to  an  intestacy:  for 
though  the  widow  was  not  intended  to  have  her 
distributive  share,  as  she  was  provided  for  by  set- 
tlement ;  yet  she  was  to  take  some  benefit  under 
the  will ;  the  house  and  certain  effects  in  Wimpole- 
street,  are  left  to  her  ;  and  she  had  in  no  degree  lost 
the  affection  of  the  deceased,  for  she  is  appointed  to 
be  his  executrix. 

Now  this  paper  proves,  in  some  degree,  the  sincerity 
of  the  deceased's  declarations,  "  that  the  law  makes 
the  best  will  for  a  man ;"  not  meaning,  however, 
himself  literally  to  die  intestate,  for  it  is  clear  he 
meant  to  make  a  will :  his  declarations  are,  "  there 
is  time  enough  to  make  a  will,  but  1  will  take  tare 
of  that;99 — but  still  it  shews  that  it  was  not  the  in- 
tention of  the  deceased  to  depart  very  far  from  that 
disposition  which  the  law  would  make  of  his  pro- 
perty. 

Lastly,  it  is  admitted,  that  the  deceased  died 
suddenly  of  apoplexy,  having  this  intention  of 
making  a  will ;  but  from  indolence,  from  .procras- 
tination, or  possibly  from  not  having  made  up  his 
mind  as  to  the  amount  of  the  legacies  with  which 
lie  should  charge  his  real  estate,  while  he  is  think- 
ing there  is  time  enough,  he  is  suddenly  overtaken 
by  death,  in  the  manner  stated. 

Such  are  the  facts  of  the  caie.-«-The  r«mlt  of 
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them,  so  far  as  respects  the  intention?  of  the  da* 
ceased  to  revoke,  can  hardly,  I  think,  admit  of 
question :  there  h  not  the  slightest  circumstance  of 
a  contrary  bearing.  If  the  deceased  had  bad  this 
will  in  his  own  possession,  and  tod  *urt  cancelled 
it,  as  he  did  the  other  old  will  in  hip  pofyession, 
that  might  raise  an  inference  tfa#t  he  intended  i( 

should  operate  till  he  had  made  ft  xxeyv  will If, 

when  bis  wife  conversed  with  him,  he  had  ex- 
pressed any  adherence  to  this  wiH,  or  any  suhstit#L<r 
tion  for  it ;_ such  as  a  desire  that  she  should  provide 
for  those  younger  children  ;— if  he  had  left  the  rer 
sidue  to  her,  and  thereby  devolved  upon  her  tJUe 
duty  of  providing  for  those  younger  children,  fyy 
giving  the  bulk  of  his  property  to  her,  th^t  cirr 
cumstactce  might  have  raised  a  similar  inference ; 
but  his  answer  negatives  all  these  suppositions.-^- 
It  is,  "  there  is  time  enough  to  make  ft  wttl,  frpt  I 
will  take  care  of  that;" — if,  notwithstanding  those 
declarations,  he  had  done  nothing,— he  had  taken 
«o  steps,  some  doubt  might  have  been  raised  ;— 
hut  he  does  write  this  paper.  If  this  paper 
had  been  the  mere  inception  of  a  will,  or  if  it  had 
shewn  an  intention  to  give  a  very  large  portion  of 
the  personal  estate  to  the  eldest  son,  it  might  in 
some  degree  appear  confirmatory  of  the  will  at 
.Jamaica ;  and,  adhering  rather  to  the  effect  than 
the  principle  of  that  will,  it  might  have  raised  some 
doubts  whether  he  had  made  up  hU  mind  to  revoke 
the  Jamaica  will. — Bat  the  paper  C.  is  the  yer.y  re- 
morse of  all  this  in  its  disposition.— Again,  if,  not- 
withstanding the  writing  of  this  .paper  containing 
wcfe  *  (Uf£K>sitiQPj  Ahe  deceased  h»d  h*d  *  Jopg 
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JliUtru 
Term.      *nd  yet  had  taken  no  steps,  nor  expressed  any  de- 


sire to  make  another  will ;  such  a  circumstance 
might  have  carried  some  inference  adverse  to  re- 


p. 


Johnston,   vocation  ; — but  he  died  suddenly  of  an  apoplexy. 

Looking  then  at  the  different  papers,— attending 
to  the  bearing  of  all  the  circumstances, — seeing  that 
they  are  all  set  in  one  direction, — endeavouring  also 
to  divest  myself  as  much  as  possible  of  any  impres- 
sion arising  from  the  hardship  of  the  case  upon  the 
younger  children,  and  looking  solely  to  the  just  result 
of  the  circumstances  upon  the  mere  question  of 
fact  as  to  the  intentions  of  the  testator,  it  is  the 
clear  moral  conviction  of  my  mind,  that  the  de- 
ceased had  not  any  intention  whatever,  at  the  time 
of  his  death,  that  the  will  made  at  Jamaica,  which 
is  propounded  in  this  cause,  should  operate. 

But  the  question  still  remains  whether,  in  point 
of  law,  these  circumstances,  and  this  result,  amount 
to  a  revocation  of  the  will. 

The  general  rule  certainly  is,  that  a  will  once 
executed  remains  in  force,  unless  revoked  by 
some  act  done  by  the  testator,  animo  revocandi; 
such  as  burning,  cancelling,  making  a  new  will, 
and  the  like. — Swinburne  lays  it  down  in  the 
passage  which  was  quoted,  and  read  by  the 
counsel,  that  length  of  time,  increase  of  wealth, 
prejudices  to  relations,  or,  as  he  expresses  it, 
to  those  in  administration,  all  concurring,  will 
not  revoke.— If  a  will  be  made  on  account  of  sick- 
ness, yet  it  is  not  revoked  on  recovery ; — though  it 
be  made  on  account  of  a  journey,  it  is  not  revoked 
by  a  return.— He  adds,  "if  a  testator,  after  making 
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especially  if  the  testator  live  a  long  time  after  the 
birth  of  the  child,  and  might  have  altered  the  testa 
ment,  and  did  not"  He  then  puts  several  cases  JomcsTon. 
where  revocation  shall  be  presumed,  such  as  the 
executor  becoming  the  enemy  of  the  testator,  and 
two  or  three  other  cases,  which  are  certainly  not 
law  at  the  present  day  :-J3winburne,  wrote  in  the 
latter  part  of  Queen  Elizabeth's  reign ;  the  Sta- 
tute of  frauds  (29  Charles  2.)  enacted  some  new 
positive  rules,  not  only  in  respect  to  the  factum  of 
wills,  but  in  respect  to  the  revocation  of  wills  : — 
but  since  that  statute  there  have  been  several  cases 
decided  of  implied  revocations,  many  of  which  have 
been  cited  in  argument. — Under  those  various  cases 
several  points  are  now  settled  which  may  be  stated 
without  reference  to  the  particular  cases  themselves 
in  which  they  were  so  decided ;— first,  that  im- 
plied revocations  are  not  within  the  statute  of 
frauds ; — secondly,  that  a  marriage  and  birth  of 
children  do  together  amount  to  an  implied  revoca- 
tion ; — thirdly,  that  marriage,  without  birth  of  child- 
ren, does  not  amount  to  an  implied  revocation  ; — 
fourthly,  that  the  subsequent  birth  of  children  is 
not  alone  and  without  other  circumstances  an  im- 
plied revocation. — But  the  point  remaining  for  con- 
sideration is,  whether  the  subsequent  birth  of 
children  accompanied  by  other  circumstances  such 
a*  those  in  the  present  case,  and  leaving  no  doubt 
of  intention,  will  or  will  not  raise  the  implication 
of  law: — or,  in  other  words,  whether  the  circum- 
stance of  subsequent  marriage  concurring  with  the 
subsequent  birth  of  issue  is  an  essential  ingredient; 
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Now  to  solve  this  question,  it  is  necessary  to 
JoHNgTOH    tface  ^jg  rule  ^  Jt  may  ^  go  ^Ugj)  ^itj,  re8pect 

Johnston,  to  implied  revocations  up  to  its  origin,  to  see  upon 
what  authority  the  rule  stands,  and  upon  what  prin- 
ciples it  is  founded.— The  importance  of  the  present 
question  requires  that  this  should  be  done,  and  in 
detail. 

A  presumptive  revocation  of  a  will  arising  from 
marriage  and  the  birth  of  a  child  is  not  mentioned, 
as  for  as  I  am  aware,  by  any  ancient  text  writer 
upon  the  law  of  England  as  a  part  of  our  EngliA 
jurisprudence ;  nor,  as  far  as  I  am  informed,  was  it 
a  part  of  the  ancient  jurisprudence  of  any  other 
country.— It  is,  not  mentioned  as  a  rule  existing  in 
Swinburne's  time  ;  nor  is  it  enacted  by  the  statute 
of  frauds,  or  any  other  statute. 

The  first  reported  case  in  which  this  rule  waf 
applied  is,  I  believe,  that  of  Overbwy  v.  Over- 
bttry  —  That  was  a  case   of  personal  property; 
—and  after  that  the   case  of  Lugg  v.  Lugg  ity 
1696,— Meredith  v.  Meredith   1711, — and  many 
other  cases  of  personal  property,  occurred.  It  was, 
however,  not  finally  admitted  as  a  revocation  of  a 
will  of  real  property,  until  the  year  1771,  in  the 
case  of  Christopher  v.  Christopher  (*),  in  the  Ex- 
chequer;—in   that  case    one  of  the  judges  was 
dissentient,  thinking  the  words  of  the  statute  too 
strong  to  be  got  over.    Certainly,  the  words  of  the 
.    statute  are  very  strong,  that,  "  no  devise  of  l/tndf 
shall  he  revocable,  except'9  by  certain  modes  pre- 
scribed by  the  statute,  "  any  former  usage  &  th* 
(«)  Christopher  w.  CkrUUphcr,  rifted  in  4  BaroowB  ftltt. 
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contrary  notwithstanding.9'  No  words  can  be  well 
more  clear  than  these  words ;  but,  strong  as  they 
are,  the  judges  ventured  to  get  over  them, — so  far 
as  to  consider  the  case  out  of  their  operation  ;  and 
the  decision  in  that  case  has  been  adopted  in  other 
cases,  and  has  been  approved  by  other  judges. 
The  rule  then  of  revocation  by  marriage  and 
issue  stands,  in  point  of  authority,  not  upon  any 
ancient  rule  of  law; — not  upon  positive  enact- 
ment ;  but  as  the  result  of  decisions  of  courts  of 
justice,  even  against  strong  words  of  positive  law; 
yet  founded  certainly,  in  my  apprehension,  on 
sound  principles,  and  in  order  to  arrive  at  sub- 
stantial justice. 

Having  thus  considered  the  authority  upon  which 
the  rule  stands, — I  will  nelt  examine  the  nature 
and  extent  of  the  rule.  It  is  not  an  absolute,  it  is 
only  a  presumptive,  revocation;  and  this  presiunpf 
tion,  or  presumed  intention  to  revoke,  may  be  re- 
butted by  other  evidence.  Some  questions  have 
arisen  as  to  the  species  of  evidence  to  be  let  in.—- 
The  evidence  of  circumstances  has  been  admitted 
in  all  Courts,  and  in  all  cases. — In  this  Court  parole 
declarations  have  always  been  admitted  in  cooc- 
currence with  other  evidence. — Doubts  upon  the  ad- 
missibility of  parole  declarations  have  been  raised  in 
Courts  of  common  law ;  Lord  Mansfield,  in  the  case  of 
Cubit  and  Brady  (a),  was  decidedly  of  opinion  for 
theiradmissibility;  but  inall  cases  circumstances  ten  d- 
tendmgto  rebut  the  presumption  have  been  received. 

It  may  be  proper  to  refer  very  briefly  to  some 
*f  the  cases  in  which  the  presumption  has  been 
tOMidered  as  rebutted.    The  case  of  Brown  v. 
(a)  Brady  v.  Cubit,  JtouglM,  p.  3$. 
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1817.        Thompson  (a)  was  the  case  of  a  will  before  roar- 

Term.      r'age>  made  in  favour  of  a  woman  whom  the  tes- 

N^v^>     tator  afterwards  married,  and  by  whom  he  bad  af- 

johnston    terwar(js  a  posthumous  son ;— and  it  was  held  not 

Johnston,  to  be  revoked  by  such  marriage  and  issue,  and 

upon  the  ground  that  the  will  made  a  provision  for 

the  wife,  and  through  her  for  the  son. 

In  Cubit  v.  Brady ,  Lord  Mansfield  lays  it  down 
"  that  a  subsequent  marriage  and  the  birth  of  a 
child  affords  a  mere  presumption ; — there  may  be 
many  circumstances  where  a  revocation  may  be 
presumed.  The  case  in  Cicero  (b)  is  an  old  and  well 
known  instance  of  such  presumption ;"  and  Lord 
Mansfield  there  is  made  to  say  further,  "I  do  not 
recollect  any  instance  in  which  marriage  and  the 
birth  of  a  child  have  been  held  to  raise  an  implied 
revocation  where  there  has  not  been  a  disposition 
of  the  whole  estate.  The  testator  disposed  of  a 
small  part  of  his  estate  in  charity;  then,  in  contem- 
plation of  his  marriage,  he  settles  6002.  a  year  on  his 
intended  wife,  with  remainder  to  himself  in  fee ;  it  k 
clear,  therefore,  that  he  contemplated  the  change 
in  his  situation,  and  provided  for  it  as  to  his  wife; 
and  with  regard  to  the  children  he  will  be  sup- 
posed  to  say,  I  will  keep  them  in  my  own  power ;" 
he  goes  on  and  says,  "  I  am  clear  on  the  other 
ground ;"  the  admissibility  of  a  parole  declaration, 

(a)  Brown  t.   Thompson,  1  Equity  Cases  Abridged,  p.  413— 

(b)  Quae  potuit  esse  causa  major  quam  iliius  militb?  d^^ 
cujus  morte,  cum  domum  falsus, — ab  eiercitu  nuutiut  reoisset^^ 
et  pater  ejus  re  credits  testameuturo  mutasset,  et  quern  ei  risum^ 
esset,  fecbset  haeredem,  essetque  ipse  inortuu* :  res  delata  esC^ 
ad  centumviros,  cum  miles  domum  reyenisset,  egissetqne  lege  Sm^ 
fcaereditatem  paternam  testament!  filberts  filius*— Cifcfrv  4^* 
Oratore}  lib.  1.  c.  38. 
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t€  that  this  presumption  like  all  others  may  be  re- 
butted by  every  sort  of  evidence;"  In  this  decision 
the  other  judges  concur;  and  Mr.  Justice  Duller, 
in  the  conclusion  of  his  judgment,  says,  "  implied 
revocations  must  depend  on  the  circumstances  at 
the   time  of  the  testator's  death." 

The  case  of  Kenebel  v.  Scraflon  (a)  was  that  of  a  will 
made  in  contemplation  of  marriage ;  and,  by  the  birth 
of  children  after  marriage,  the  Court  held  it  was  not 
revoked.  Lord  Ellenborough  says  in  that  case> 
€(  upon  whatever  grounds  this  rule  of  revocation 
may  be  supposed  to  stand,  it  is  on  all  hands  allowed 
to  apply  only  to  cases  where  the  wife  and  children, 
the  new  objects  of  duty,  are  wholly  unprovided  for, 
.and  where  there  is  an  entire  disposition  of  the 
whole  estate  to  their  exclusion  and  prejudice.— 
This  cannot  be  said  to  be  the  case  where  the  same 
persons  who,  after  the  making  of  the  will,  stand  in 
the  legal  relation  of  wife  and  children,  were  before 
specifically  contemplated  and  provided  for  by  the 
testator,  though  under  a  different  character." 

In  the  case  Ex  parte  Lord  Ilchester  (6)  a  dis- 
position was  made  in  favour  of  the  children  of  the 
first  marriage:  the  testator  afterwards  married,,  and 
had  children  of  that  marriage ;  but  that  was  held 
not  to  revoke  the  will,  upon  the  ground  that  the 
children  of  the  second  marriage  were  provided  for 
by  the  settlement." 

In  the  case  of  Sheaf  v.  York  before  the  Rolls, 
the  question  arose  on  a. devise  of  the  real  estate  to 
the  children  of  a  first  marriage;  and  it  was  held  not 
to  be  revoked  by  the  subsequent  marriage  and 

,    («)  Kenebel  r.  ScrafU^  %  East.  p.  530. 
(*)  7  Vesey,  Jan.  348. 
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1817.       issue,  because  the  children  of  the  second  marriage 
j£m%      would  derive  no*  provision,  since  the  whdle  led 


estate  would  descend  in  case  of  intestacy  to  the  son 
ohnston    0f  t|ie  gpgt  marriage;  Consequently,  the  revocation 
JcmiryroN.  of  the  will,  as  to  the  real  estate,  would  not  furnish 
any  provision  for  the  children. 

I  will  only  mention  one  or  two  cased  out  of  these 
Courts. — In  the  case  of  Thompson  formerly  Myall 
v.  Sheppard  and  Driffield  (a)  before  Dr.  Cblvert, 
it  was  held  that  though  there  was  marriage  and  the 
birth  of  children  after  making  the  will,  yet  that  the 
presumption  was  rebutted ;— he  concludes  his  judge- 
ment in  these  words,  "  the  facts  thus  operating 
against  the  presumption,  I  must  pronounce  it  tabs 
the  will  of  the  deceased."  So  again  in  Wrights. 
Samuda  in  1793,  before  Sir  William  Wynne.-* 
The  testator  gave  some  legacies,  and  then  gave  the 
residue  of  his  fortune  to  his  wife  ;  she  died,  and  be 
married  again,  and  had  other  children ;  Sir  Williaft 
Wynne  after  stating,  "  that  there  was  no  difference 
between  the  will  of  a  batchelor,  and  the  will  of  a 
married  man,  or  widower  with  children,  as  to  re- 
vocation ;"  yet  held  that  under  the  circumstance 
the  presumption  was  rebutted,  and  the  will  was  stil 
a  valid  will." — In  the  case  of  Calder  v.  Calder,  Sir 
William  Wynne  laid  it  down  "  that  marriage  and 
birth  of  children  is  a  presumptive  revocation,  but 
the  contrary  may  be  shewn,  and  the  presumption 
be  rebutted  j— declarations  of  the  deceased  are  ad* 
missible,  not  to  revoke  a  will,  but  to  explain  the 
intention." 
In  all  these  cases,  and  in  several  others,  the  will  k 

(a)  Thompson  formerly  MyuU  v.  Bkqpmfd  mi  ih^Ud^ 
Prerof .  Trinity  Term,  1783. 
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not  absolutely  revoked,  though  followed  both  by 
marriage  and  issue.  On  such  questions,  whether 
it  be  to  examine,  if  the  presumption  be  raised,  or 
whether  it  be  to  examine  if  the  presumption  be  re- 
butted, the  Courts  do  always  inquire  into  all  the 
circumstances  of  the  case. 

What,  then,  is  the  true  sense,  and  sound  rea- 
son, and  foundation,  of  the  rule  itself? — In  look- 
ing through  the  several  cases,  the  foundation 
upon  which  the  presumption  stands,  as  pretty 
constantly  stated,  is  the  alteration  in  the  testa- 
tor's circumstances  between  the  time  of  making 
his  will,  and  the  time  of  his  death.— If  it  stood  so 
genera],  as  the  mere  alteration  of  circumstances,  it 
would  be  very  loose  indeed.  If  it  be  added,  "  total 
alteration  of  circumstances/'  it  is  not  much  more 
definite. — But  if  the  case  be  further  examined,  we 
shall  find  that  Courts  have  required  such  an  altera- 
tion of  circumstances  arising  from  new  moral  duties 
accrueing  subsequent  to  the  date  of  the  will,  as  by 
necessary  implication  creates  an  intention  to  revoke. 
—Here  then,  I  think,  we  touch  upon  safer  ground, 
and  upon  more  solid  principles.— Intention  is  the 
very  foundation  and  corner  stone,  the  very  essence, 
of  all  wills. — The  term  tc  Will"  necessarily  means 
that  it  is  the  testatio  mentis. — Intention  is  the  prin- 
ciple of  factum,  and  of  revocation ;— it  is  the  prin- 
ciple of  revocation  whether  it  be  direct  by  act,  or 
implied  by  circumstances ;  the  animus  testandi  or 
revocandi  is  the  governing  principle.— By  Courts 
holding  that  marriage  and  the  birth  of  children  are  not 
an  absolute  revocation,  but  only  an  implied  revoca- 
tion ; — by  their  inquiring,  in  the  manner  I  have  al- 

vol.  i.  2  I 
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1817.       ready  stated,  into  ail  the  circumstances,  it  is  quite 
HiUiry 
Term.      obvious  that  they  examined  into  and  endeavoured 

to  get  at  the  real  intention  :— but  it  might  be  open- 
ing too  wide  a  door,  if  this  enquiry  were  to  be 
Johnston,  directed  to  every  change  of  circumstances.  Those 
loose  rules  which  prevailed  in  Swinburne's  time, 
are  no  longer  admitted.— Courts  have,  therefore, 
required  that  the  rule  shall  have  for  its  basis 
a  change  of  intention,  produced  by,  and  to  be  pre- 
sumed from,  some  new  moral  obligation  arising 
after  the  will  was  made ; — marriage  and  issue  are 
supposed  to  produce  those  new  moral  duties; — 
every  man  is  presumed  to  intend  the  making  of 
a  provision  for  his  family. 

Having  thus  arrived  at  the  true  foundation  of 
the  rule,   the  question  remains  to  be  considered 
whether  both  circumstances  are  required  to  concur; 
whether  the  rule  has  been  so  limited,  as  that  sub- 
sequent  marriage  is  an  essential  requisite. — Now 
I  cannot  help   thinking  that  upon  plain  reason, 
and  upon  substantial  justice,  it  should  seem  that  the 
concurrence  of  marriage  is  not  an  essential  part. — 
The  birth  of  children,  after  making  a  will  by  a 
married  man,  may  have  imposed  as  strong  a  moral 
duty  upon  him,  forming  the  ground  work  of  pre- 
sumed intention,  and  may  be  accompanied  by  cir- 
cumstances furnishing  as  indisputable  proof  of  rea£ 
intention,  as  if  the  will  had  been  made  previous 
the  marriage.     Marriage  alone  may  possibly  stand 
upon  a  different  foundation  and  footing  from  after 
born  issue.      Marriage  is  a  civil  contract: — the 
wife  may  make  her  own  conditions  before  marriage^ 
in  order  to  provide  against  the  negligence  or  in- — 
justice  of  the  husband  -.—marriage  settlements  are- 
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usual : — The  law,  out  of  the  real  property,  makes 
a  provision  for  the  wife  by  dower.  If  she  enters 
into  the  contract,  and  takes  no  precaution  of  this 
sort,  she  takes  her  chance  either  of  the  husband 
providing  for  her,  or  of  providing  for  herself. — But 
after-born  issue  are  parties  to  no  contract ;  they 
come  into  the  world  entirely  dependent  upon  the 
parent;  and  if  it  is  the  legal  duty  of  a  father  while 
living  to  maintain  his  children,  so  it  is  a  strong 
moral  obligation  upon  him  not  to  exclude  them 
from  a  provision  after  his  death. — It  is  true  he  has 
a  right  to  do  it ;  though  at  one  time,  at  least  in 
particular  districts,  he  had  not  the  right  of  ex- 
cluding them, — the  law  did  hot  allow  him  to  dispose 
of  his  whole  property ;— at  present  he  may  if  he 
pleases,  and  the  law  can  afford  no  relief;  but  by 
moral  obligation  there  is  a  strong  foundation  laid  for 
presuming  that  he  did  not  intend  to  exclude  them. 
In  point  then  of  true  reason  and  sound  sense  the 
concurrence  of  subsequent  marriage  is  not  essen- 
tial in  all  cases.  The  circumstances  of  this  very 
case  in  the  most  forcible  manner  do,  I  think,  illus- 
trate the  truth  of  this  position. 

It  must,  however,  be  enquired  in  the  next  place 
whether  the  authorities  and  the  adjudged  cases 
have  held  marriage  to  be  an  essential  requisite. 

It  appears  from  the  first  reported  case,  as  well  as 
from  what  has  been  stated  in  subsequent  cases,  that 
the  rule  was  originally  borrowed  from  the  civil  law. 
The  civil  law  is  certainly  no  binding  authority  in 
this  country; — it  is  received  where  the  law  of 
England  is  silent,  and  where  it  is  not  at  variance 
with  the  spirit  and  principles  of  the  law  of  England ; 
2j   ^ 
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1817.      and  when  it  furnishes  a   sound  rule  of  equity 
Term.      an^   substantial  justice:    at  all   times,    however, 


Johnston 


it  has  been  adopted  with  great  caution  and 
jealousy. — Yet,  so  far  as  the  rule  in  question  has 
Johnston,  been  borrowed  from  the  civil  law,  it  is  quite  clear 
that  marriage,  far  from  being  an  essential  to  that 
rule,  had  nothing  to  do  with  the  subject.  By  the 
civil  law  the  matter  stands  upon  a  different  foot- 
ing;— it  is  the  birth  (a)  of  issue  alone  that  revokes. 
But  even  by  the  civil  law  the  birth  of  children 
revokes  upon  the  principle  of  presumed  inten- 
tion ;  for  it  supposes  that  the  exclusion  of  child- 
ren was  not  intended  by  the  testator.  The  same 
notion  seems  to  have  prevailed  in  this  country, 
and  has  given  rise  to  a  common  error,  existing  to 
this  day,  that  it  is  necessary  to  cut  off  a  child  with 
a  shilling,  or  some  small*sum. 

In  the  next  place  if  we  look  at  our  earliest 
testamentary  writer,  Swinburne,  the  result  is  the 
same: — treating  of  an  implied  revocation,  he 
•peaks  of  cases  wherein  it  is  raised,  and  what 
circumstances  will  not  raise  it; — but  he  does  not 
mention  subsequent  marriage  as  an  essential  in- 
gredient, or  as  in  any  degree  applying  to  the 
subject  In  the  passage  already  quoted,  he 
seems  to  doubt  whether  by  the  law  as  it  was  then 
understood  the  birth  of  children  would  or  would 
not  revoke  ;—"  he  supposes "  that  is  the  way  in 

(a)  This  was  the  law  of  Rome  from  a  very  early  period  :— 
In  Cicero's  time,  we  know  that  the  point  was  considered  so  set* 
tied  as  not  to  be  arguable. — Norn  qnis  eo  testamento  quod  pater* 
familias  ante  fecK  qnam  ei  films  oatas  est,  hsreditatem  petit  ? 
Nemo  j  quia  constat  agnasceado  rumpi  tesUmeotMm+--Cic*r* 
de  Oratore,  lib.  1.  l 
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which  he  qualifies  his  expression — t€  he  supposes  k       1817. 
woxdd  not,*9  especially  if  there  were  circumstances       Term. 
tending  to  shew  an  adherence  to  the  will.    His     ^hv-^/ 
words  are— «  if  the  testator  live  a  long  time,  and    JoH£STO* 
might  have   revoked  the  testament,  and  did  not,    Johnston. 
the  rule  of  the  civil  law  that  the  birth  of  issue  re- 
vokes would  not  avail/'     And  so  is  the  rule  at 
present; — the  mere   circumstance  of  subsequent 
birth  of  issue,  without  any  other  circumstances,  is 
admitted  not  to  revoke  ;  it  has  been  so  adjudged : 
but  as  to  subsequent  marriage,  Swinburne  does  not 
in  any  manner  advert  to  it. 

I  come  now  to  the  adjudged  cases.  The  first  to 
which  the  attention  of  the  Court  has  been  called,  is 
that  of  Wing  field  v.  Comb  (a),  in  1669 ;  which  not 
being  a  question  of  revocation,  is  not  mentioned  as 
having  much  bearing  upon  the  point.  The  case 
reported  is  to  this  effect — A.  having  a  son  and  other 
children,  married  again  ; — five  years  before  he  died 
he  made  a  will,  taking  notice  therein  that  his  wife 
was  ensient,  and  giving  to  the  child  en  ventre  sa 
mere  1000/.  if  a  daughter,  and  100/.  a  year  if 
a  son,  to  be  settled  upon  him  and  his  heirs  male ; 
and  if  the  son  died  without  issue,  then  to  the  plain- 
tiff. The  wife  was  brought  to  bed  of  a  son,  and  this 
son  died  in  the  life  time  of  the  father ;— the  testator 
died  leaving  the  wife  ensient  with  a  daughter  to 
whom  no  portion  was  left  or  other  provision  :— 
the  Lord  Chancellor  Nottingham  said,  "  In  case 
of  a  devise  I  cannot  help  where  the  law  fixeth  the 
estate ;  but  if  you  come  for  relief  in  equity,  and 
there  falleth  out  an  unforeseen  accident  which  if 
the  testator  had  foreseen  he  would  have  altered  hia 
(a)  Cues  in  Chancery,  16. 
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1817.  will,  I  shall  consider  of  it :"— u  here  he  meant  in 

Term.  case  ^e  'e^  a  daughter  born  after  his  decease  to 

v-^v-^r  have  provided  for  her  ;  and   though   it  happened 

Johnston  ^  wjfe  ^^  nQ  SUQ^  daughter  when  he  made  his 

Johnston,  will,  yet  she  was  ensient  at  the  time  of  his  death  ;" 
— the  Lord  Chancellor  then  directed  a  bill  to  be 
brought,  and  that  the  posthumous  daughter  should 
be  made  a  party.  This  does  not  seem  to  be  a  ques- 
tion of  revocation,  and  therefore  does  not  strictly 
apply  :  but  it  shews  the  anxiety  of  the  Court  to 
get  at  the  object,  and  at  the  intentions  of  testators ; 
and  the  circumstance  of  subsequent  marriage  did 
not  occur  in  that  case. — The  Lord  Chancellor  re- 
fers to  another  case  in  the  course  of  his  judgment : 
he  says, — "  A.  having  only  a  daughter,  devised  to 
trustees  to  convey  to  the  daughter  in  fee; — the 
testator  recovered  and  had  a  son; — the  daughter 
shall  not  carry  land  from  the  son." — Here  then,  if 
I  rightly  understand  the  matter,  the  after  born  son 
revoked  the  devise  to  the  daughter,  which  could 
only  be  upon  the  ground  of  presumed  intention.— 
But  here  again,  as  in  the  former  branch  of  the 
case,  subsequent  marriage  is  not  an  ingredient. 

The  first  case  directly  upon  the  question  of  revo- 
cation was  that  of  Overburt/v.  Overbury{u)  in  1684 ; 
and  the  report  is  in  these  words,  "  upon  an  appeal 
to  the  delegates  it  was  adjudged  that  if  a  man  make* 
his  will,  and  disposes  of  his  personal  estate  among^ 
his  relations,  and  afterwards  has  children  and  dies^, 
that  this  is  a  revocation  of  this  will  according  tc^ 
the  notions  of  the  civilians,  this  being  an  inqffici- — 
osum  test  amentum/'     In  this  report  it  is  to  be  ob — 
served,  there  is  no  mention  whatever  of  subsequent 
8  (a)  2  Shower,  253. 
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marriage  being  an  ingredient :  upon  looking  into  1817. 
the  original  proceedings  I  find  that  the  marriage  Term. 
was  also  subsequent  to  the  will ;  but  the  report 
shews  that  it  was  not  understood  by  the  lawyers  of 
that  day  that  marriage  was  a  material  circumstance;  Johnston. 
for  so  far  from  its  being  considered  essential,  it  is 
not  even  adverted  to  in  the  report.  He  states  the 
revocation  to  be  founded  upon  the  idea  of  the 
civilians  that  it  was  testamentum  inqfficiosum ;  if 
it  was  so,  it  could  only  be  upon  the  birth  of  children, 
for  the  civil  law  looks  to  that  circumstance  only ; — 
marriage  has  nothing  to  do  with  the  subject  ac- 
cording to  that  law. — Here  then  is  the  civil  law  from 
which  the  rule  is  supposed  to  be  borrowed ;— here 
is  the  opinion  of  Swinburne  ;— and  here  is  the  re- 
port of  the  first  adjudged  case  upon  the  question  of 
revocation,  all  concurring  in  considering  the  birth 
of  children  as  the  essential  ingredient, — and  iu 
which  marriage  is  in  no  degree  adverted  to  as  a 
material  circumstance. 

The  next  case  is  that  of  Lugg  v.ZrUgg(a),  which 
happened  in  the  8th  William  III. ;  the  report  iu 
Salkeld  is  in  these  words—"  Before  a  commission 
of  delegates — one  being  single  made  his  will,  and 
devised  all  his  personal  estate  to  I.  S.  ;  afterwards 
he  married,  and  had  several  children,  and  died  with- 
out other  will  or  dispositions :  and  now  coram  dele- 
gatus of  which  Treby,  C.  J.  was  one,  it  was  ruled 
that  there  being  such  an  alteration  in  his  estate  and 
circumstances  so  different  at  the  time  of  his  death 
from  what  they  were  when  he  made  the  will,  here 
was  room  and  presumptive  evidence  to  believe  a  re- 
vocation, and  that  the  testator  continued  not  of  the 
(a J  %  Salkeld,  59*.    1  Lord  Raymond,  441. 
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1817.  same  mind."  Here  both  of  the  circumstances  are 
Term.  '  mentioned, — the  subsequent  marriage,  and  the  birth 
of  children ;  but  it  is  put  upon  the  evidence  of 
presumed  change  of  intention  arising  from  change 
Johnston,  of  circumstances,  not  adverting  specifically  to  mar- 
riage as  one  of  the  circumstances,  but  that  all  the 
circumstances  taken  together  did  amount  to  pre- 
sumptive evidence  to  shew  that  the  testator  did  not 
continue  of  the  same  mind. 

The  next  case  which  has  been  adverted  to  is 
Meredith  v.  Meredith(a)  in  1711  ;  of  that  case  I 
happen  to  have  two  manuscript  notes,  both  in  the 
handwriting  of  Dr.  Andrews.  I  am  not  able  to 
ascertain  which  was  first  made ;  but  they  both  state 
the  circumstances  of  the  case  to  the  same  effect, 

and  I  will  read  them  both  at  length "  Meredith 

v.  Meredith,  1711.  Henry  Meredith  in  1708  made 
his  will,  and  therein  makes  his  brother  Roger 
Meredith,  his  executor ;  he  afterwards  marries,  and 
settles  the  leasehold  estate  in  trust  for  him  and  his 
wife,  during  both  their  lives ;  and  after  their  de- 
cease, for  his  executors,  if  he  makes  a  will,  or  ad- 
ministrators, if  he  dies  intestate : — he  leaves  issue 

one  daughter,  and  dies Among  his  writings  is 

found  the  draft  of  a  will,  which  begins  in  these 
words:— "  In  the  name  of  God,  Amen.— I  give  all 
my  estate  in  the  manner  and  form  following,  that 
is  to  say,  I  give  to  my  wife  all  my  plate  and 
jewels,"— and  there  leaves  off.  The  brother  prays 
probate  of  the  will  of  1708 ;  the  widow  desires  ad- 
ministration with  the  testamentary  schedule  an- 
nexed— Per  Curiam — Sir  Charles  Hedges  decrees 
administration  to  the  widow,  with  the  testamentary 
(a)  Meredith  t.  Meredith,  Prerog.  1811. 
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schedule  annexed.  In  Overbury's  case  it  was 
determined  that  the  subsequent  marriage  and  the 
birth  of  issue  destroys  a  will  made  before  marriage. 
The  beginning  another  will  shews  that  he  in- 
tended the  first  should  not  be  in  force,  but  was 
Supposed  to  be  revoked  by  the  marriage  settlement." 
Dr.  Andrews,  in  this  report,  does  not  state  the 
question  or  the  grounds  of  decision  very  pointedly. 
The  other  report  is  in  these  words :— "  Meredith 
v.  Meredith.— The  testator  left  a  daughter,  and 
died  possessed  of  a  lease  of  tithes  about  100J.  a 
year,  held  under  the  Archbishop  of  York ;— by 
marriage  articles,  this  was  settled  on  his  wife  for 
life,  then  to  his  executors  and  administrators  ,~he 
died  at  Christmas  1710.  Among  his  papers  was 
found  a  will  dated  1694,  and  another  1708,  in 
which  Roger  Meredith,  the  plaintiff,  was  executor, 
and  this  lease  given  him;  there  was  likewise  an  im- 
perfect will,  in  which  the  testator  gave  his  wife 
some  jewels  and  plate,  but  went  no  farther.  Ques- 
tion if  the  marriage  articles,  a  child  born  after  this 
will,  and  another  will  began,  was  not  a  revocation 
of  that  of  1708.  Judge  of  opinion  it  was,— and 
founded  himself  principally  upon  the  birth  of  the 
child ;— and  Overbury's  case,  which  had  been  ad- 
judged in  the  Delegates,  was  quoted  as  am  au- 
thority, and  decreed  administration  to  the  Widow 
with  the  paper  annexed."— Here  then  Dr.  Andrews 
does  state  the  question :  he  mentions  the  circum- 
stances upon  which  the  case  was  to  be  decided, 
and  states  the  ground  of  decision. 

Now  there  are  some  observations  which  pre- 
gfetlt  themselves  upon  these  notes. — In  the  firrt 
plAce,  the  putting  this  tease  in  settlement  could 
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1817.        only   have   revoked  the  will  pro   tanlo  ;- 

Term.       Iy.  so  far  as  respected  the  bequest  of  that  lease. 

v^v-^/     — The  testamentary  schedule  could  not  be  a  very 
Vm  material  circumstance,  except  as  a  circumstance 

Johnston.  Gf  evidence,  because  it  certainly  of  itself  could 
not  have  revoked  the  whole  will,  inasmuch  as  it  was 
merely  the  inception  of  a  new  will,  and  according 
to  every  rule  the  inception  of  a  new  will,  will  not 
revoke  ;  but  as  far  as  it  goes,  it  is  to  be  taken  in  con- 
junction  with  the  former  will. — The  marriage  itself 
could  not  be  a  very  material  circumstance,  because 
there  was  a  settlement  made  providing  for  the  wife ; 
—but  the  report  says,  the  judge  founded  himself 
principally  upon  the  birth  of  the  child  ; — that  is 
expressly  stated  by  the  reporter  as  the  principal 
foundation  of  the  decision. — The  marriage  is  not 
even  adverted  to ;— where  he  is  stating  authorities 
be  considers  Overbury  v.  Ovrrbury  as  a  parallel 
case,  and  seems  to  have  been  aware  that  subse- 
quent marriage  had  occurred  in  that  case,  though 
the  report,  in  enumerating  the  grounds  of  the  sen- 
tence, does  not  mention  that  circumstance ; — so  that 
it  seems  to  have  been,  upon  all  the  circumstances 
considered  together,  the  birth  of  a  child  being  the 
principal  circumstance,  and  marriage  not  even  men- 
tioned, (at  least  by  the  learned  reporter  it  was  so  un- 
derstood,) that  Sir  Charles  Hedges  held  the  will  to 
be  revoked  in  the  case  of  Meredith  v.  Meredith. 

The  next  case  adverted  to  is  that  of  Ward  v. 
Phillips  in  1734;  it  is  very  shortly  stated  in  Shep- 
herd v.  Shepherd,  in  the  5th  Term  Reports.  The 
circumstances  were  these  -—Captain  Rowland  Phil- 
lips died  in  September  1731  ;  leaving  a  widow  and 
three  children  at  the  time* of  his  death,*— no  will 
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was  found ;— the  widow  had  renounced  the  ad  minis-       1817. 

Hilary 
t  rat  ion,  which  was  granted  to  the  grandmother  of      Term. 


Johnston 

v. 


the  children  ;— the  widow  afterwards  married  Ward, 
the  plaintiff;— a  will  was  subsequently  found  in  a 
portmanteau  among  a  parcel  of  papers ;_ it  was  Johnston, 
made  twelve  days  after  the  marriage,  and  gave 
every  thing  to  the  wife ;— evidence  was  gone  into  to 
shew  that  the  testator  had  afterwards  a  bad  opinion 
of  his  wife,— that  they  lived  upon  very  bad  terms,— 
that  she  had  been  confined  in  a  madhouse  for  a  very 
considerable  time,  and  that  in  the  latter  part  of  his 
life  he  lived  separate.  The  Prerogative  Court  ap- 
pears to  have  pronounced  against  this  will,  not  upon 
any  question  of  revocation,  but  upon  failure  of  the 
proof  of  the  factum I  have  looked  into  the  plead- 
ings and  evidence  ;  and,  as  far  as  can  be  collected 
it  appears  that  the  opposition  was  directed  against 
the  factum ; — it  was  offered  to  prove  that  it  was 
a  forgery,— that  the  testator  was  abroad  at  the 
time  the  will  was  mader— that  he  lived  on  ill  terms 
with  his  wife,  &c.  Thus  the  original  grounds  in- 
tended to  shew  that  he  had  made  no  will,  and  not 
to  raise  the  question  of  presumed  revocation. — The 
Delegates  reversed  that  decision,  and  were  of  opi- 
nion that  the  factum  was  fully  proved  ;— they  were 
also  of  opinion  it  was  not  revoked, — for  from  the 
notes  of  counsel  it  appears  that  this  point  was  raised 
and  discussed,  namely,  whether  the  will  was  revoked 
or  not ; — and  I  find  in  some  subsequent  cases  it 
has  been  quoted,  both  in  argument  and  decision,  as 
an  authority  that  the  birth  of  children  alone  will 
not  revoke. — But  suppose  the  direct  point  to  have 
been  raised,  solemnly  raised,  instead  of  occurring 
accidentally  in  argument,— I  think  that  there  were 
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1817.       grounds    upon  which  the  Delegates    could    not 
Term.      decide    otherwise  than   for  the  validity  of  that 
will.   The  will  is  made  twelve  days  after  the  mar- 
riage;—why,  certainly,  at  that  time  the  testator 
Johnston,   must  be  presumed  to  have  contemplated  the  birth 
of  children  ;— he  must  have  made  his  will  in  con- 
templation of  that  event ; — he  thought  it  proper  at 
that  time  to  give  the  whole  to  his  wife ; — it  is  by  no 
means  an  uncommon  thing  both  for  a  husband  ex- 
pecting children,  and  a  husband  having  children,  to 
give  every  thing  to  the  wife,  under  the  idea  that 
his  death  will  devolve  upon  her  the  duty  of  pro- 
viding for  those  children;  and  that  he  enables 
her  to  discharge  that  duty,  and  provide  for  them 
by  leaving  her  the  bulk  of  his  property.      In 
the  case  of  a  will  made  in  that  way  twelve  days 
after  the  marriage,  when  the  event  of  children 
tnust  be  presumed  to  be  contemplated,  it  would 
have  been  exceedingly  dangerous  to  have  held  such 
a  will  to  be  void ;— besides,  it  was  proved  that  the 
will  remained  in  the  deceased's  own  possession,  in 
a  trunk  with  his  own  letters ;— there  was  no  incep- 
tion of  any  new  will, — so  that  the  revocation  must . 
have  arisen,  if  at  all,  upon  the  state  in  which  the  de- 
ceased afterwards  lived  with  bis  wife; — but  the  two 
great  circumstances  of  difference  between  that  case 
and  the  present  are  those  already  referred  to,  first, 
that  the  property  being  given  to  the  wife,  the  duty 
of  providing  for  the  children  devolved  upon  her,  and, 
therefore,  they  could  not  be  considered  as  unprovided 
for ;  and,  secondly,  that  the  will  was  made  at  a  time 
when  he  contemplated  the  fact  of  his  having  child- 
ren.— That  case  then,  though  of  very  considerable 
weight,  yet  does  not  appear  to  me  to  go  the  whole 
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length  of  establishing  that  the  birth  of  subsequent      J*?17- 
children  accompanied  by  a  different  combination  of       Term. 
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circumstances  may  not,  without  subsequent  mar 
riage,  raise  a  presumption  of  revocation. 

The  case  of  Parsons  v.  Lanoe  (a)  in  1748,  was  Johnston. 
this :— Colonel  Lanoe,  a  married  man,  but  without 
children,  made  his  will  on  going  to  Ireland; — he 
afterwards  returned,  and  children  were  born  ;— 
the  question  was,  whether  the  will  was  revoked  by 
his  return,  or  by  the  subsequent  birth  of  children. 
The  Lord  Chancellor  decided  that,  upon  the  words 
of  the  will,  it  was  to  be  considered  as  contingent 
upon  his  return  from  Ireland,  and  consequently  was 
void,  and  he  thought  it  therefore  unnecessary  to 
decide  the  second  point;  but  the  very  circumstance 
of  the  second  point  being  argued,  and  the  reserve 
which  is  maintained  upon  it  by  the  Lord  Chancellor, 
shews  that,  at  that  time  at  least,  there  was  no  such 
rule  understood  in  the  Court  of  Chancery,  as  that 
the  concurrence  of  subsequent  marriage  was  es- 
sential to  the  revocation  of  a  will. 

The  case  of  Altham  v.  Gray  is,  I  think,  admitted 
on  all  hands  to  have  very  little  bearing  on  the 
question,  and  therefore  it  is  useless  to  quote  it. 

The  next  case  is  that  of  Wells  v.  Wilson,  de- 
cided at  the  Cockpit  in  1756. — It  is  cited  in  the  case 
of  Shepherd  v.  Shepherd,  as  reported  in  a  note  of 
the  5th  Term  Reports,  and  given  in  the  judgment 
of  Sir  George  Hay. — I  have  seen  the  printed  cases ; 
— and  several  inaccuracies  in  the  case  as  reported  in 
Shepherd  v.  Shepherd  certainly  exist. — I  have  never 
seen  the  appendix  of  the  case,  so  that  I  am  not  ex* 

(a)  Ambkes  Reports,  5*7. 
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1817.       actly  aware  how  the  evidence  stood  upon  the  con- 
Term.      trary  statements  which  are  made  in  the  printed  cases; 
.  v"^v^      —but,  from  them  1  think  the  facts  may  be  collected 
ohnston    to  jlaye  kcen  M  follows. — Mr.  Nicholas  Taylor  was 
Johnston,    the  deceased ;— he  died  at  St.  Christopher's  in  1751 ; 
— he  left  a  widow,  and  five  children,  and  a  very  con* 
siderable   real  and  personal  estate  ;— the  will  in 
question  was  dated  November  5,  1748 ;— he  gave 
to  the  wife  one-third  of  certain  plantations  for  life, 
— and  the  furniture   absolutely ;— he  gave  to  his 
daughter  Elizabeth,  and  his  son  William,  and  the 
child  or  children  of  which  his  wife  was  then   preg- 
nant, 31,000/.  between  them ; — the  instrument  con- 
cluded with  the  words,  "  I  hereby  revoke  all  former 
wills  by  me  made,  and  acknowledge  this  my  last 
will  and  testament ;"  the  will  was  written  on  one 
side  of  a  sheet  of  paper ;— on  the  other  side  of 
which   was   written   another  testamentary   paper, 
expressed  nearly  in  the  same  words,  and  almost  to 
the  same  effect,  but  which  was  neither  dated,  nor 
signed ; — the  deceased  left  two  children  born  after 
the  will  was  made ; — one  of  them  I  collect  to  have 
been  the  child  of  which  the  wife  was  then  ensient, 
— the  other  was  wholly  unprovided  for ;— in  1749 
the  deceased  had  a  fall  from  his  horse,   but  re- 
covered and  lived  two  years  afterwards; — it  was 
alleged  on  one  side,  that  he  frequently  declared 
that  he  had  made  no  will ;— and  after  bis  fall  he 
said,  "  it  was  lucky  that  he  had  recovered,  for  his 
affairs  would  have  been  left  in  great  confusion  ;" 
—but  on  the  other  side,  it  was  asserted  that  he  had 
often   declared  he  had  made  his  will,   and  only 
thought  of  altering    it : — six  months    before    his 
death,  he  had  asked  Mr.  Wilson  to  be  his  executor; 
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— it  appeared  that  he  was  equally  fond  of  those  two       ,1?17, 
younger  children,  as  of  the  others, — and  his  fortune       Term. 
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had  considerably  increased  since  the  making  of  his 
will  ; — in  his  last  moments  a  person  had  been  sent 
for,  to  make  a  will  for  him, — but  when  he  arrived,    Johnston. 
the  deceased   had    become   delirious,   and  conse- 
quently could  not  make  another  will :— the  will  in 
question  was  found    in  the  bottom  drawer  of  his 
bureau ;— on  one  side  it  was  asserted  that  it  was 
found  among  loose  papers ; — on  the  other,  it  was 
asserted  that  it  was  folded  up  among  papers  of 
consequence.— At  St.  Kitts  the  will  was  pronounced 
for; — but  this  sentence  was  reversed   before  the 
Committee  of  the  Privy  Council  for  hearing  planta- 
tion appeals. —It  has  been  contended  that  doubts  must 
have  arisen  which  of  the  two  papers  was  first  or 
last  written,  and  also  whether  the  will  was  meant 
to  act  upon  real  estate.— As  to  which  of  the  two 
papers  was  first  or  last  written  it  could  not  be  ma- 
terial, because  the  one  paper  was  executed,  and 
the  other  was  not ;— the  papers  were  nearly  tran- 
scripts of  each  other,— there  was  no  very  material 
difference  in  the  disposition ;— taking  them  either 
way  (though  certainly,  the  probability  is  that  the 
unexecuted  was  first  written,  because  the  executed 
one  was  more  formal  than  the  other, — the  one  was 
dated,  the  other  without  date,_ the  concluding  words 
of  the  one  are, "  I  do  hereby  revoke  all  former  will* 
by  me  made;"  the  other  was  the  same,  with  the  ad- 
dition of,  "and  I  acknowledge  this  to  be  my  last  will 
and  testament/')  but  take  it  either  way,  suppose  that 
he  wrote  the  unexecuted  paper  first  as  a  rough  draft 
of  his  will,  and  the  other  afterwards,  making  some 
alterations  as  he  proceeded,  and  then  dated  and 
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1817.       signed  it;  there  can  be  no  doubt  whatever  but  that 
Term.      the  executed  instrument  would  supersede  the  other : 


—taking  it  the  other  way,  that  he  having  executed 
Vu  the  one  paper  began  this  other  paper,  but  did  not 
Johnston.  g0  on  'to  complete  and  sign  it,— what  would  be  the 
construction  in  that  case  ?  Why,  that  he  afterwards 
gave  it  up,  and  abandoned  it,  remaining  content 
and  satisfied  with  the  will  as  it  was  executed  and 
before  signed  by  him.  There  can  be  no  doubt, 
therefore,  but  that  the  executed  paper  was  the  only 
valid  instrument.  The  Court  might  well  wish  to 
see  the  paper  itself; — they  might  well  suspend  their 
judgment  till  it  was  produced,  for  there  might  have 
been  something  important  arising  upon  the  face  of 
it ; — but  it  is  evident  from  the  report  of  the  case 
that  Sirv  George  Hay,  who  had  been  counsel  in 
the  cause,  did  not  consider  the  cause  to  have  turned 
upon  any  point  as  to  which  of  the  two  instruments 

was  the  last Again,  it  has  been  said  that  the  will  was 

intended  to  operate  upon  real  estate ;  and  therefore 
not  being  sufficiently  executed  for  that  purpose, 
that  it  could  not  be  a  valid  will,  as  to  the  rest  of 
the  property ;— but  it  is  surely  unnecessary  to  state 
that  this  circumstance  would  not  affect  its  validity 
as  to  the  personalty.  The  factum  then  of  the 
paper  having  been  established,  as  it  must  have 
been  in  that  case,  the  Court  could  only  hold  that  it 
was  revoked  by  circumstances. — Now  among  the 
circumstances,  subsequent  marriage  did  not  oc- 
cur ;— the  birth  of  children,  accompanied  by  other 
circumstances,  must  have  been  the  ground  of  hold- 
ing the  instrument  revoked.  Sir  George  Hay,  in 
speaking  of  this  case  in  Shepherd  v.  Shepherd, 
evidently  so  considers  it.    This  then  is  an  affirm- 
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ative  case ;_and  upon  the  point  whether  marriage  18*^ 
is  essential  to  revoke,  one  affirmative  case  hoWmg  Term. 
a  will  revoked  without  that  ingredient  is  infinitely  v^pv^' 
more  decisive  than  many  cases  without  that  circurw-  OH^,TO* 
stance  ia  which  the  will  is  not  held  tsoberevofeed,—  Jowtrtom 
because  it  might  be  held  not  to  be  revoked  on  *e> 
count  of  the  absence  of  other  circumstances  tend!* 
ing  to  prove  the  intention  of  the  testator  to  revoke  it. 
The  case  of  Shepherd  v.  Shepherd  goes  no  farther 
than  to  shew  that  the  naked  fact  of  after-born  child** 
ren  does  not  revoke.  That  was  a  case  sent  oat  of 
the  Court  ef  Chancery  for  the  opinion  of  the? 
Prerogative  Court.— In  tfee  Term  Reports  (a)  it 
is  thus  stated,  "  Shepherd  the  testator  having 
made  his  will,  after  some  small  legacies  to  hie 
collateral  relations,  made  his  wife  residuary '  le- 
gatee ; — after  the  witt  in  1768  his  wife  was  brought 
to  bed  of  a  daughter; — upon  the  birth  of  this 
child  the  testator  added  a  codicil,  whereby  he  di- 
rected that  the  legacies  should  be  paid,  and  that 
an  annuity  of  300/.  should  be  secured  on  the  resi- 
duum, and  paid  to  his  daughter;  the  codicil  and 
will  were  found  together/'  I  presume  found  to^ 
gether  in  possession  of  the  deceased— cc  In  1765 
another  daughter  wa&  born  ; — in  1768  a  ton,  who 
was  a  posthumous  child,  the  testator  having  died 
about  six  months  before  his  birth  ;-— tfteae  two  last 
children  being  unprovided  for,  this  suit  is  com- 
menced to  set  aside  the  will,  an*  decree  am  in- 
testacy:— whence  i«  appears  thai  the  question  it 

(<t)  5  Term  fCsportttj  p.  $1. 
TOL.  L  2l 
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1817.  whether  the  testator's  will  is  revoked  by  the  subse- 

Term.  quent  birth  of  two  children  who  now  remain  on  pro- 

v^v*^/  vided  for."— That  very  able  judge  decided  that  under 

Johnston  tfae   circum8tances    0f  the   ^e   the  will  was    not 

Johnston,  revoked, — that  the  mere  fact  of  after-born  children 
did  not  revoke. — Certainly,  that  case,  as  far  as  it 
goes,  is  binding  upon  me ;  and  if  it  be  not  presump- 
tuous, I  should  add,  that  it  is  a  decision  in  which 
I  am  disposed  to  concur. — Upon  the  question  of 
intention,  which  in  the  judgment  given  by  Sir 
G.  Hay  is  admitted  to  be  the  governing  prin- 
ciple, be  says,  'f  it  has  been  urged  that  the  inten- 
tion of  the  testator  would  govern,  if  the  intention 
be  consistent  with  law:_this  is  certainly  true,  but 
that  intention  must  be  plain  and  without  doubt ;  but 
that  is  not  the  case  at  present,  for  here  is  no  guide 
to  be  found/9  Upon  the  intention  to  revoke  very 
considerable  doubts  might  well  be  entertained  under 
the  circumstances— the  will  was  not  of  very  old  date ; 
—it  was  in  the  testator's  own  custody  ; — and  upon 
the  birth  of  the  first  child,  so  far  from  revoking  it, 
he  makes  a  codicil  providing  for  that  child  out  of 
the  residue,  and  confirms  the  will : — and  upon  the 
birth  of  other  children  he  might  also  intend  to  make 
a  provision  for  them  out  of  the  residue  by  further 
codicils,  or  he  might  not  ever  intend  to  do  so  ;  for 
having  given  the  residue  to  the  wife, — having  lived 
with  her  a  longer  time,  he  might  be  presumed  to 
have  confided  to  her  the  duty  of  providing  for 
those  children— Here  was  no  inception  of  a  new 
will:— still  less  was  there  an  entire  new  disposition, 
inconsistent  with  and  therefore  tending  to  revoke 


PREROGATIVE  COURT  OF  CANTERBURY. 


491 


Johnstojt 


the  former.     So  far,  therefore,  from  the  intention        1817. 

Hilary 

being  "  plain  and  without  doubt/'— which  Sir.  G.       Te^m 

Hay  states,  as  being   necessary, — the    probability 

of  fact  is  rather  an  adherence  to  the  will,  or  at  most 

that  he  meant  to  provide  by  codicil  for  after-born    Johnstov. 

children. 

The  utmost  length,  therefore,  that  the  decision 
in  that  case  goes,  is,  that  the  mere  subsequent 
birth  of  children,  unaccompanied  by  other  circum- 
stances proving  intention,  does  not  amount  to  a. 
presumed  revocation. 

To  the  same  extent  but  no  further,  hardly  in- 
deed so  far,  goes  this  last  case  which  has  been 
decided,  viz.  that  of  Doe  on  the  demise  of  While  v. 
Barford,  (a)  and  another.  "  The  plaintiff  claimed 
under  the  will  of  one  J.  Borteel,  who,  being  seized 
in  fee  in  1791,  married,  and  in  1792  made  his  will 
and  devised  the  premises  in  question  to  his  neice, 
from  whom  the  plaintiff  derived  her  title. — Borteel 
died  leaving  his  wife  ensient,  which  was  unknown 
to  either  of  them  at  the  time  of  his  death ;  and 
afterwards  the  wife  was  delivered  of  a  daughter, 
from  whom  as  heir  at  law  the  defendant  derived  his 
title ;  and  the  question  was,  whether  the  alteration 
of  circumstances  was  a  revocation  of  the  will.— The 
learned  judge  at  nisi  prius  ruled  that  it  was  not 
a  revocation ;  and  the  Court  of  King's  Bench  was 
of  the  same  opinion.  Lord  Ellenborough  says, 
"  The  argument  seems  to  be  that  the  testator,  had 
he  known  his  situation,  ought  to  have  revoked  his 
will;  therefore,  the  law  will  impliedly  revoke  it:" 
then  he  goes  on  to  say,  "  Where  are  we  to  stop?-" 

(ft)  4  Mauls  and  SMwjn's  Reports,  p.  10.  % 
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i**T*      so  that  it  was  the  mere  naked  fact  of  the  after-bom 

* Wi*,       child*— no  corroboratory  feet  to  shew  an  intention 

v^v^'     to  revoke; — indeed,   if  actual  intention   be    ne- 

**£'**    eessary,  in  this  case  of  White  v.  Barford  it  amid 

J»*.n*v*nv    not  hare  existed,  because  the  wife  was  not  herself 

aware  of  being  ensient;  and,  therefore,  the  basband 

coold  not.  in  fcet,  have  intended  to  re  Yoke;  and 

the  witt  coaW  only  be  held  to  be  revoked  by  Sction 

0f  bw  — The  Coort  of  King's  Bench  did  not,  I 

apprehend,  mean  to  ky  it  down  that  bo  poasibfe 

combination  of  circumstances,  accompanying  snbse- 

quent  birth  of  children,  can  anoint  to  an  implied 

revocation,  anless  marriage  be  one  of  theconcanent 

circamstaaces* 

The  very  circnaistance  of  trying  this  caae  ao  re- 
cently, and  even  applying  to  the  Coart  for  a  new 
trial,  shews,  by  some  degree  of  inference,  that  no 
such  rule  is  considered,  even  at  the  present  moment, 
as  being  settled  in  Westminster  Hatt. 

The  same  inference  is  to  be  drawn  from  the 
Court  of  Chancery's  having  sent  the  case  of  Shep- 
herd t.  Shepherd  to  this  Court  —nay,  Sir  George 
Hay.,  himself,  seems  to  me  to  have  laid  down  the 
reverse  ;  and  seems  to  have  held  that  the  case  of 
Weils*.  JFilfo*  was  a  case  establishing  thnft,  with 
special  corroborating  circumstances,  the  birth  of 
children  might  revoke  withont  after-marriage;— 
for  be  states,  "  as  marriage  alone  wnlt  not  revoke, 
so  the  birth  of  children  will  not  revoke  mmhu  upon 
very  special  circumstances. — It  has  been  done 
sometimes  under  a  eomutnation  of  eueumotaneeSf 
Inrt  never  on  the  mere  ground  efUkc  birth  of  a  child: 
the  first  ease  I  remember  of  thai  land  is  the  ease  ef 
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Wells  v.  Wilson,  at  the  Cockpit:9 — Laying  it  down, 
therefore,  that  the  birth  of  children,  with  special 
circumstances,  may  revoke ;  and  referring  to  the 
case  of  Wells  v.  Wilson,  as  a  case  in  which  it  JoH*8TO* 
had  been  so  held  ; — and  speaking  of  that  case,  not  JomnToK* 
as  a  singular  case,  but  only  as  the  first  case.— 
It  is  very  possible  that  the  report  may  be  incorrect 
in  that  respect;  or  it  may  be,  that  though  no 
other  case  has  been  found,  one  or  more  may  have 
existed ;  though,  from  the  decisions  of  this  Court 
not  being  reported,  it  is  possible  it  may  have 
escaped  notice.— Sir  George  Hay,  in  stating  the  case, 
specified  the  combination  of  circumstances  under 
which  the  revocation  was  held : — he  had  been  of 
counsel  (as  already  noticed)  in  the  case,  and  is  now 
stating  the  facts  judicially,  so  that  it  must  be  inferred 
that  he  stated  them  correctly* — The  way  in  which 
he  states  them  is  this,  "  The  decision  did  not  turn 
upon  the  naked  fact  of  the  birth  of  a  child  unpro- 
vided for,  but  upon  that, — and  the  frequent  decla- 
rations of  the  testator, — the  state  of  his  mind, — and 
his  repeatedly  declared  intention  in  the  interval 
between  the  fall  and  his  death."  Now  it  so  happens 
that  all  those  circumstances  do  occur  here ;  and  even 
others  still  more  decidedly  furnishing  evidence  of  in* 
tention  to  revoke.  In  this  case,  as  in  that,  there  is  a 
strong  anxiety  to  provide  for  after-born  children 
shewn  in  the  will  itself;  for  in  each  case  the  testator 
provides  for  the  child  with  which  his  wife  is  ensient :— 
in  this  case  as  in  that  the  residue  is  given  to  the  eldest 
son ;  but  here  it  is  clear  that  he  did  not  mean  to  give 
to  his  eldest  son  more  of  his  personal  estate  than  to 
the  rest  of  his  family :— as  far  as  we  can  rely  on 
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tftir.       the  papers  produced  in  that  case,  the  declarations 
Ttam.       ****  loose  and  general ;  bat  here  the  declarations 
v^*^*'     to  his  wife  are  confidential  and  precise,  that "  there 
**£w*    m  time  enough  to  make  a  new  wtil,  but  he  will  take 
.&*«>*  wl   core  of  that." — In  that  case,  though  he  intended  to 
make  a  new  will,  and  the  person  was  sent  for,  but 
arrived  too  late,  yet  there  were  no  instructions 
given, — nothing  begun,— nor  was  it  known  what 
the  import  of  such  new  will  might  be :— though  he 
had  had  a  violent  fall  from  his  horse  two  or  three 
years  before,  endangering  his  life,  yet,  even  under 
that  sort  of  incitement,  he  only  talks  of,  but  does  not 
set  about,  making  a  new  will: — but  in  the  case 
before  the  Court,  here  is  not  only  the  inception  but 
the  entire  outline  of  a  new  will : — this  new  will  shews 
a  complete  departure  from  the  effect  of  the  former 
will,  as  I  have  already  mentioned : — this  new  will 
shews  that,  so  far  from  intending  that  the  immense 
residue  of  his  personal  property  should  go  to  his 
eldest  son,    he  even    meant  to  charge  the    real 
estate,  before  the  son  was  to  enjoy  it,  with  lega- 
cies to  younger  children. 

The  deceased,  when  talking  of  intestacy,  seems 

to  have  had  but  little  objection  to  it;— he  says, 

*  "  the  law  makes  the  best  will  for  a  man."  He  might 

not  mean  to  die  intestate,  and  yet  have  no  very 

great  objection  to  it. 

Finally, — here  is  sudden  and  unexpected  death.— 
Now  in  some  of  the  earlier  cases  the  inception  of  a 
wiU  was  considered  a  very  important  circumstance, 
as  shewing  an  intention  to  revoke ; — at  one  period, 
before  the  law  of  this  Court  and  its  principles  were 
correctly  settled,    an  unfinished    paper,  coupled 
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with  sudden  death,  would  have  been  established,        1817. 

Hilar* 

even  though  a  considerable  interval  had  elapsed       Term. 


JoHNSTOlt 

V. 


between  the  writing  of  the  paper  and  the  death  of 
the  testator.  I  doubt,  whether  at  the  period  to 
which  I  allude,  paper  C.  might  not  have  been  Johnstoh. 
established:  but  it  is  now  clearly  settled  that  in 
respect  to  an  unfinished  paper,  though  followed 
by  sudden  death,  the  interval  must  be  accounted 
for; — and  it  must  be  shewn  that  the  testator  ad- 
hered to  the  intention,  but  was  prevented  from 
finishing  it.— But  still  the  writing  such  a  paper, 
and  sudden  death,  are  extremely  strong  cir- 
cumstances, m  addition  to  the  birth  of  subse- 
quent children,  to  establish  the  intention  to  re- 
voke. The  present  case,  therefore,  has  a  com- 
bination of  circumstances,  which  appear  to  me  to 
be  stronger  than  those  of  WeUs  v.  ^iteon;— and 
as  strong  as  can  well  be  imagined, — tending  to  shew 
that  it  was  the  intention  of  the  deceased  not  to 
adhere  to  the  old  will  which  he  had  made  under 
very  different  circumstances  twenty  years  before. 

The  Court  has  been  reminded,  and  not  impro- 
perly, that  it  cannot  make  or  alter  the  law;' that 
it  cannot  make  or  revoke  wills  ;— and  undoubtedly 
it  cannot  :— it  is  bound  conscientiously  to  adminis- 
ter the  law  as  it  finds  it;— to  ascertain  its  trtie 
principles;—- and  to  be  governed  by  established 
rules.  It  is  for  this  reason  that  the  Court  has  en- 
deavoured, as  far  as  was  in  its  power,  to  trace  this 
matter  up  to  its  true  principles;— and  to  ascertain 
the  rules  growing  out  of  those  principles ;— and  to 
be   governed  by  them.     The  first  principle  of  all 
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1617.  ^HU  is  the  intention  of  the  testator.    Positive  law, 

Hilary 

Term*  *nd  ^e  decisions  of  Courts,  have  prescribed  certain 


rules  for  ascertaining  that  intention.  They  have 
Vt  prescribed  that  a  will  of  land  shall  not  be  good, 
Johnston  unless  executed  in  the  presence  of  three  witnesses; 
-^that  a  will  of  personalty  shall  not  be  good  (with 
eertain  exceptions,)  unless  it  be  iq  writing. — So 
again,  the  law  has  established  rales  for  ascertaining 
the  intention  of  revoking ;  in  some-cases  it  requires 
certain  acts  to  be  done,  by  the  ftestator — It  has 
also,  from  certain  <ifcu  metafiles,  implied  an  iHtea~ 
tion  to  revoke.  The  -change  of  circumstances  may 
imply  a  change  of  intention;  bpt  the  great  cir- 
cumstance which  has  befen  regarded ,  as  laying 
the  foundation  of  this  implied  tehaage  of  intention 
is  the  subsequent  ata%*iremaat  of  ;aev  moral  duties; 
It  is  the  duty  of  a  fether  <o  protidpfor  his  children, 
The  law,  upon  that  duty  fts  the  principal  circum- 
stance, may  safely  found  the  intention  to  discharge 
it.  The  Rondan  law  acted  upon  that  circumstance 
aloae,  and  presumed  aa  intention  not  to  exclude 
the  children.  The  law  of  England  has  not  gone 
so  far.  It  has  adopted  it  as  a  leading  circumstaace, 
but  not  as  alone  sufficient  to  shew  aa  intention  to 
revoke  ;— marriage,  however  strong  it  may  be  as  a 
concurrent  circumstance,  is  not,  as  far  qfs  I  have 
been  able  to  trace  the  matter,  absolutely  essential : 
-^-it  was  not  the  doctrine  of  tlie  rival  law  ; — it  was 
aoft  held  to  be  essential  by  any  thing  laid,  down  by 
earlier  writers.  It  is  not  considered  as  essential  in 
the  earliest  cases.  And  tn  tracing  <tfce  doctrine 
downwards,  I  have  been  unable  to  lad  it  settled, 
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that  a  revocation  cannot  take  place  without  the 
concurrence  of  subsequent  marriage.  On  the  con- 
trary, as  far  as  I  can  understand  the  case  of  Wells 
v.  Wilson,  there  is  one  case  at  least,  in  which  a  will 
has  been  held  to  be  revoked  by  the  birth  of  children, 
without  the  concurrence  of  subsequent  marriage, 
but  accompanied  by  other  ciFCumsta»oe&» 

The  Court  has  betn  also  warned  in  respect  to  the 
danger  of  rendering  the  law  vague  and  uncertain :~- 
undoubtedly  it  is  the  duty  of  every  Coart  to  be  cau- 
tious of  opening  a  door  to  uncertainty ;— but  Courts 
must  also  be  cautious  lest,  whilst  they  are  attempt- 
ing to  establish  rules  to  guide  to  certainty,  they 
do  not  undermine  principles,  defeat  intention,  and 
thereby  lead  to  injustice.  Courts  have  not  gone 
that  length.  Even  where  marriage  and  issue  do 
concur,  they  have  not  held  such  a  concurrence  to 
be  a  positive  revocation  ;  but  all  the  circumstances 
are  let  in  for  the  purpose  of  ascertaining  whether 
it  was,  or  was  not,  really  the  intention  of  the  testa- 
tor to  revoke.  The  thmger  of  uncertainty  appears 
to  me  to  be  little,  if  at  all,  greater  in  that  case 
than  in  the  present. 

Unquestionably  where  a  will  has  been  once  re- 
gularly made,  the  presumption  of  law  is  strong  in  its 
favour;  and,  as  Sir  George  Hay  states,  "  the  inten- 
tion to  revoke  must  be  plain,  and  without  doubt" 
But,  under  all  the  facts  of  this  case,  taking  the 
subsequent  birth  of  issue  as  the  essential  basis  of 
the  proof,  and  accompanied  as  it  is  by  the  other  con- 
current circumstances,  I  am  of  opinion,  that  the  in- 
tention of  the  testator  is  "  plain,  and  without  doubt/9 
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1817.       and    therefore,  that  I  am   warranted  in  law  and 
Hilary 
Term,      justice  to   pronounce  against  this  will,  upon  the 

ground  that  it  has  been  revoked. 


Johnston 

p. 
Johnston. 


Application  was  made  that  the  Court  would  di- 
rect the  expences  of  the  suit  to  be  paid  out  of  the 
estate. 

Per  Curiam.    Certainly. 
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Hilary 
Term, 
Pouget  v.  Tomkins,  falsely  calling  herself  Pouget. 


"WlLLIAM   PETER  POUGET  was  born  at  n£^ 
Surat,  in  the  East  Indies,  on  the  5th  of  May,  1794.  JJiSf^  * 
—In  the  month  of  May,  1810,  his  father,  who  at  g™^J 
that  time  resided   in   Blandford-street,   Portman-  gjJlJj^011  of 
square,  was  informed  by  one  of  the  servants  in  his 
family  that  his  son  had  been  married,  in  the  pre- 
ceding January,  to  Lucretia  Tomkins,  his  grand- 
mother's maid.     Upon  investigation,  it  was  ascer- 
tained that  the  marriage  ceremony  had  taken  place 
in  the  church  of  St.  Andrew's,  Holborn,  after  a 
publication  of  banns,  under  the  names  of  William 
Pouget  and  Lucretia  Tomkins,  in  which  they  were 
both  described  as  residing  in  that  parish.— It  was 
in  evidence  also,  that  an  attempt  had  been  first 
made  to  have  the  banns  published  in  Highgate 
church :  but,  upon  the  names  being  delivered  to 
the  clerk,  he  asked  if  the  parties  resided  in  Highgate 
parish ;  to  which  the  bearer  of  the  paper  on  which 
the  banns  were   written  (a  servant  girl   in  Mr. 
Pouget's  family)  replied,  "  that  she  believed  they 
did,  but  she  did  not  know  where."  This  answer  not 
satisfying  the  clerk,  no  further  steps  were  taken 
for  their  publication  in  that  parish. 
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Judgment. 

Sir  William  Scott. 

This  is  a  suit  brought  by  the  father  of  William 
Peter  Pouget  to  annul  a  marriage  contracted  by  his 
son,  on  the  grounds  of  minority, — want  of  consent, 
— and  undue  publication  of  banns. 

William  Peter  Pouget  was  a  minor  at  the  time 
of  the  marriage,  having  been  born  in  May  1794, — 
and  married  in  January  1810,  at  St.  Andrew's, 
Holborn ; — his  father's  residence,  and  consequently 
his,  he  being  resident  with  his  father,  was  in  the 
parish  of  Marybone; — his  alleged  wife  was  a 
servant  in  the  family ; — her  age  does  not  appear;— 
the  letters  exhibited  from  her  shew  her  to  have 
been  an  uneducated  person. 

The  minor's  name  of  baptism  is  William  Peter; 
—it  is  proved  that  the  name  of  William  was  merged 
in  that  of  Peter,  which  was  the  only  appellation  in 
common  use.— Maria  Perkins  says  that  he  was 
scarcely  known  to  have  any  other  name,  except  by 
his  very  near  relations ;— she  is  supported  in  this  by 
other  witnesses; — his  letters  were  generally  sub- 
scribed Peter,  and  rarely  William  Peter  Pouget ; 
— in  the  letters  of  the  party  against  whom  the  suit 
is  brought  she  styles  him  Peter,  and  it  appears 
that  she  always  in  mentioning  him,  termed  him 
Master  Peter ;  so  that  it  is  clear,  however  William 
might  compose  a  part  of  his  baptismal  name*  the 
other  had  obliterated  it  in  common  use.  The 
name  of  William  Pouget  would  not  describe  him 
to  most  persons  so  as  to  notify  him  to  be  the  per* 
son  so  described. 
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By  what  preliminary  measures  the  marriage  was      ,J£17# 
brought  about  does  net  appear ;— nothing  tran-       Term. 
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spires  before  an  attempt  to  publish  Che  banns  at 
Highgate,  which  miscarried.    One  of  die  witnesses* 
carried  the  banns  to  the  clerk  at  Highgate,  who    Tawm**. 
asked  if  the  parties  resided  in  the  parish ;— her  an*' 
swer  implied  that  she  believed  they  did  not,  and  in 
consequence  thereof  the  publication  was  declined. 

It  appears  in  this  case,  that  the  banns  upon 
which  the  marriage  afterwards  took  place  at  St 
Andrew's,  Holborn,  were  delivered  by  the  minor ; 
—a  circumstance  which  would  not  take  away  the 
fraud,  for  that  is  charged  to  have  been  committed 
not  on  the  boy  himself,— but  on  the  parental 
rights  of  the  father  ;— and  though  the  case  might 
have  been  grosser  if  it  had  been  proved  that  the 
party  herself,  who  is  proceeded  against,  had  been 
active  in  giving  the  banns  for  publication,  yet  it 
makes  no  such  a  material  difference  that  they  were 
given  by  the  boy  himself,  as  to  the  fraud  upon  the 
parent. 

The  account  which  Mary  Hemming  gives  of  the 
marriage  is,  that  the  parties  in  her  presence  were 
married  by  the  names  of  William  Pouget  and 
Lucretia  Tomkios.  The  clergyman  asked  the 
name  and  residence ; — he  answered  that  his  name 
was  William  Pouget,  but  he  was  confused  in  ht# 
answer  as  to  his  residence.  The  brother  of  the 
woman  answered  concerning  the  reference ; — he 
probably,  therefore,  was  the  principal  mover  m 
the  business,  although  this  does  not  distinctly'  api 
pear;— but  it  is  clearly  established  that  the  banns 
were  published  in  the  name  of  Willicm*  Pouget, 
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omitting  the  Peter, — that  the  father  was  totally 
ignorant  of  the  marriage,— and  that  he  was  not 
informed  of  it  till  some  months  afterwards,  when 
he  was  both  surprised  and  grieved. 

The  act  recites  the  general  inconvenience  which 
had  arisen  from  clandestine  marriages,  and  pro- 
fesses to  prevent  it  in  future. — For  this  purpose  it 
directs  a  notice  in  writing  of  the  true  Christian  and 
sirname8,  and  residence  of  the  parties,  to  be  given 
in  writing  to  the  minister  seven  days  before,— 
otherwise  he  is  not  obliged  to  publish  them; — but 
he  is  not  forbidden  to  publish  them,  though  not  so 
delivered ; — and  1  suppose  that  this  regulation  re- 
specting the  time  of  giving  the  names  is  not  very 
generally  observed  in  practice. 

It  is  the  clear  intention  of  the  act  that  the 
true  names  should  be  published ;  it  was  not  neces- 
sary to  insert  this  in  the  act.  It  had  already  di- 
rected that  true  names  should  be  given  in  for 
publication  ;  and  if  it  had  not,  still  if  the  true 
names  are  not  published,  it  is  no  publication  ; — no 
notice  is  given,  and  there  is  no  opportunity  afforded, 
to  persons  interested  in  preventing  the  marriage,  of 
knowing  what  is  about  to  take  place; — no  one 
can  allege  any  impediments  to  a  marriage  between 
persons  .not  known  by  the  description.  It  has 
been  held,  therefore,  from  the  case  of  Early  v. 
Stephens  (a)  downwards  that  a  publication  in  false 
names  is  no  publication ;— to  hold  otherwise  would 
be  contrary  to  common  reason,  and  to  the  whole 
intention  of  the  act. 


(«)  Early  r.  Stephens,'  Consistory  Court  of  London,  1785. 
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There  being  then  a  variation  in  the  name  here, 
the  question  comes  whether  the  variation  is  suffi- 
cient to  nullify  the  marriage.  The  true  Christian 
name  is  William  Peter ; — in  strictness,  all  baptismal 
names  should  be  set  forth, — for  in  strictness  all 
compose  but  one  Christian  name.— I  understand  it 
is  so  held  at  common  law  in  a  plea  of  abatement  on 
account  of  misnomer.  In  proclamation  of  banns, 
therefore,  all  names  should  be  published  ;— for  all 
make  but  one  name,  and  the  party  may  be  known 
by  one  to  some,  by  another  to  others; — at  the 
same  time  I  should  be  afraid  of  going  the  length 
of  saying  the  proclamation  would  be  vitiated  in  all 
cases  by  want  of  this  full  enumeration  ; — where 
there  is  no  fraud  intended  on  either  side, — the 
the  mere  omission  of  a  dormant  name  by  accident, 
or  negligence, — all  parties  interested  knowing  the 
fact,— and  the  identity  of  each  of  the  individuals, — 
and  all  circumstances  being  clear  of  all  purpose  of 
imposition,  I  think  it  would  be  an  unreasonable 
rigour  to  hold  a  marriage  void  for  such  an  omission 
alone. 

But  where  the  omission  is  known  to  both, — 
where  it  is  intended  by  both  as  a  fraud  on  a  third 
party, — it  is  not  to  be  deemed  a  mere  omission  ; — : 
but  a  suppression  to  avoid  the  rights  of  another, 
and  to  defraud  them.  In  such  a  case  I  think  the 
Court  would  be  called  upon  to  enforce  the  strict 
letter  of  the  law,  and  by  so  doing  to  maintain  the 
spirit  of  it. 

It  has  been  argued, — that  it  is  provided  in  the 
act  that,  after  the  marriage  has  taken  place,  the 
residence  shall  not  be  inquired  into  for  the  pur- 
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pose~bf  annulling  the  marriage. — This,  however, 
shews  that  other  points  may  he  inquired  into  for  that 
purpose, — and  amongst  such  points  is  the  publica- 
tion of  banns  on  which  the  ma  triage  has-  taken* 
place. 

Thinking,  therefore,  that  the  Court  ir  called 
upon  to  act  on  these  principles,  I  have   to  con- 
sider the  evidence,  in  order  to  see  whether  it  is  a 
casual  emission,  and  not  intended  to  mislead,  or  if 
it  is  a  fraudulent  suppression  in  order  to  effect  a 
marriage  which  would  not  otherwise  take  place. — 
If  one  name  is  dormant,  and  that  is  omitted,  it 
seems  that  it  would  be  no  more  than  a  fair  pre- 
sumption that  it  was  accidental, —for  where  could  be 
the  use  of  omitting  an  unknown  name  i*— But  here 
the  name  is  omitted  by  which  he  was  usually  know* 
and  called  in  the  family ; — even  by  this  person  ia 
her  letters. — This  can  leave  little  doubt  but  that 
the  concealment  was  intentional,  and  for  the  pur- 
pose of  deceiving  the  father,  or  the  friends  of  the 
family,  who  might  convey  the  information  to  him  ; 
— and  this  appears  to  be  a  very  deciding  criteria© 
between  the  accidental  case,  and  the  fraudulent, 
unless  other  circumstances  of  greater  weight  coun- 
tervail its  effect,  and  give  the  transaction,  as  they 
possibly  may  do,  a  different  character :  in  the  pre* 
sent  case,  it  rather  appears  to  the  Court  that  other 
attending  circumstances  confirm  the  impression  of 
fraud1  which  the  suppression  of  the  name  had  al- 
ready affixed  to  it. 

The  banns  were  actually  published,  and  the 
marriage  celebrated  in  St.  Andrew's,  Holborn,  the 
real  residence  of  the  father  being  in  Mbrybone.— 
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libel  which  stated  these  facts,  that  it  was  against  T££ 
the  provisions  of  the  statute  to  inquire  into  the  re-  ^*v*w 
sidence  in  order  to  annul  the  marriage  on  that  Q^n 
ground.  The  answer  given  that  the  pleading  of  Tomkins. 
this  circumstance  was  not  used  to  invalidate  the 
marriage  directly,  but  only  as  a  support  to  the 
charge  of  fraud,  did  not  entirely  satisfy  the  Court ; 
— which,  however,  admitted  the  libel  with  some 
hesitation,  reserving  to  itself  the  power  of  further 
considering  the  admissibility  of  any  evidence  that 
might  be  adduced  upon  that  very  point.  But  it 
rather  appears  to  me,  that  another  circumstance, 
though  of  the  same  kind,  which  this  case  presents, 
is  in  a  less  degree  liable  to  the  objection.  I  mean 
the  fact  upon  which  this  marriage  was  not  obtained, 
the  attempt  to  procure  a  fraudulent  publication  of 
banns  at  Highgate,  which  proved  ineffectual :— for 
the  publication  was  refused,  because  the  parties 
could  not  vouch  for  their  residence  in  that  parish ; 
—and  nothing  followed.  This,  I  think,  stands 
more  clear  of  the  objection  upon  which  the 
Court  still  retains  its  doubt,  whether  it  could,  con- 
sistently with  the  act  of  parliament,  admit  any 
averment  that  the  marriage  took  place  in  a  parish 
which  was  not  the  parish  of  the  parties,  though 
that  averment  was  introduced  only  as  a  proof  of 
fraud,— and  not  as  a  ground  of  nullity,— for  here  no 
such  marriage  followed  from  that  act ;— it  stands  as 
a  naked  attempt  of  fraud,  no  consequence  following 
from  thence  ,— and  being  such  an  attempt  of  fraud, 
so  qualified,  hardly  comes  within  the  prohibitory 
roh.  i.  8l 
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language  of  the  statute.  It  will  not  disturb  a  mar- 
riage effected  by  its  means,  but  is  a  substantive  at- 
tempt of  fraud  on  the  part  of  these  persons, — not 
immediately  and  directly  contributing  to  the  pre* 
sent  marriage ;— and  as  being  so, — is  more  free 
from  the  objection  to  which  it  would  be  liable  if  it 
were.  If  so,  here  is  a  direct  evidence  of  a  fraud 
auxiliary  to  the  imputation  of  fraud  employed  in 
the  immediate  transaction. 

The  probable  disparity  of  years  is  another  sub- 
sidiary circumstance ;— the  boy  is  a  school  boy  of 
sixteen  years  of  age,  the  age  of  the  other  party 
does  not  appear ;— but  certainly  the  fair  presump- 
tion is,  that  it  exceeded  that  age. 

Upon  the  joint  effect  of  all  these  circumstances, 
I  think  myself  justified  in  pronouncing  that  the 
publication  containing  this  omission  was  fraudulent 
and  false,  and  that  the  marriage  had  thereon  is  null 
and  void. 
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A. 

ABANDONMENT, 

presumed,  39.  61 — 76.  220 

presumption  of,  repelled,  20 
ABUSES, 

of  the  ordinary,  in  the  administration  of  the  effects  of  intestates,  cor- 

rected,  n.  124 
ACQUIESCENCE 

of  a  mother  in  her  daughter's  marriage,  presumed,  298 

more  satisfactory  evidence  of  testamentary  intentions  than  declara- 
tions. 17.  404 
ACT, 

on  petition,  180.210. 

of  a  testator,  Court  must  put  a  rational  construction  upon,  401. 
ADMINISTRATION, 

decreed  to  the  next  of  kin,  76 

grant  of,  questioned,  123 

selection  from  the  next  of  kin  in  equal  degree  of  relationship,  rests 

with  the  ordinary,  124 

is  not  necessarily  granted  to  the  eldest  brother,  125 

advantage  of  the  estate  to  be  consulted  in  the  grant  of,  125 

sole,  preferred  by  the  Court  to  a  joint  administration,  126,  137 

joint,  never  forced  by  the  Court,  126 

in  the  grant  of,  the  wishes  of  creditors  may  be  entitled  to  consider* 

ation,  127 

decreed  to  one  of  the  next  of  kin,  127 

by  statute  void,  if  not  granted  to  the  next  of  kin,  170 

a  creditor  in  the  possession  of,  has  the  same  right  to  oppose  an  asserted 

interest  as  a  next  of  kin,  158, 159, 160 

decreed  to  the  husband,  148 

called  in,  60. 187 

n  2 
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i  %i»k*  ^  .  ****  *nlr  conclude  the  interest  of  those  who  are  parties  to 

it,  165 
■  «*v  w.  a&nred  by  the  Delegates,  167 
.«v***«  to  a  party*  on  the  assertion  only  that  she  was  next  of  kin,  168 
%  **»>*m»  <vt$>«s$*ii  of,  not  bound  to  propound  his  interest,  169 
c*«*«*4  **  a  creditor,  172 

,w  £i«vrt*i  on  a  general  service  without  particular  notice,  when  the 

residence  of  the  parties  is  known,  175 
**  *  ww**  revoked,  176 

i*«*  I*  brought  in  ou  the  production  of  a  will,  177 
*H  **  to  revoked  on  mere  suggestion,  178 
OWftNWTRATOR 

ft  **t  bound  to  propound  his  interest,  till  the  party  calling  the  right  in 
question,  has  proved  his,  155,  156.  158.  165,  166 
to*  a  judicial  authority  for  his  acts,  157 
a  favoured  person  in  the  eye  of  the  law,  159 

**t  in  all  cases  to  be  put  .on  a  proof  of  his  interest  pari  passu  with  the 

person  questioning  his  right,  16) 
way  incur  costs  if  he  denies  an  interest,  164 
\WHNISTRATORS 

saast  join  in  every  act,  126 

art  required  to  exhibit  inventories,  240 

ADMINISTRATRIX, 

111  advised  to  propound  her  interest,  163 
ADMISSION 

af  an  interest  cannot  be  retracted,  214 
extra  articulate,  finds  its  way  into  a  cause  without  effect,  143 
ADULTERY, 

ttparation  by  reason  of,  208 
ADMONITION, 

a  clergyman  subject  to,  284 
AFFIDAVIT, 

to  lead  marriage  licence,  n  225 
AFFINITY, 

a  ground  for  annulling  a  marriage,  201.  355 
ALLEGATION, 

what  so  termed  in  the  Ecclesiastical  Court,  1 

propounding  a  testamentary  paper  in  the  form  of  a  deed  of  gift,  1 
codicil  written  in  pencil,  22 
four  papers  as  containing  together  a  will,  39 
an  imperfect  and  unexecuted  paper,  48 
a  will  made  by  interrogatories,  53 
pleading  comparison  of  handwriting,  78 
nullity  of  marriage,  132 
irregular  entry  of  banns,  145 
the  invalidity  of  a  marriage  licence,  204 
propounding  an  extract  from  a  letter  as  a  codicil,  216 
pleading  that  a  marriage  had  been  had  by  licence  under  a  false  Christian 

and  false  surname,  225 

propounding  the  depositions  of  a  witness  who  had  died  before  he  had 

been  repeated,  or  examined  on  the  interrogatories  of  the  adverse 

party,  280 
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ALLEGATION, 

pleading  the  copy  of  the  register  of  a  Dissenting  chapel,  315 
propounding  an  informal  will,  347 

the  will  of  a  married  woman,  359 
given  in  after  publication  in  a  cause,  307 
exceptive,  to  the  credit  of  witnesses,  196 
ALIMONY, 

question  concerning,  184 

usually  allotted  from  the  return  of  the  citation,  209 
given  in  some  cases  from  the  return  of  the  inhibition,  210 
ANIMUS  TESTANDI 

must  originate  with  the  testator,  359 
APPEAL, 

from  the  Prerogative  Court  of  Canterbury,  77.  122.  it  351.  400 
Peculiars'  Court  of  Canterbury,  306 
Consistory  Court  of  Exeter,  204.  221. 

London,  208 
Arches  Court  of  Canterbury,  224 
Consistory  Court  of  Gloucester,  232 
York,  248.  269 
Chester,  251 
Durham.  270 
St.  Kitt's,  to  a  committee  of  the  privy  council  on  plantation 

appeals,  487 
suspends  sentence,  208 
remitted,  427 
ARCHES, 

Dean  of,  Judge  of  the  Peculiars',  201 

alone,  of  all  Ecclesiastical  Judges,  can  pronounce  sentence 

of  deprivation,  276 
ASSIGNATIONS 

of  court,  167,  168 
ARTICLES, 

exhibited  against  the  incumbent  of  Rotherham  for  immorality,  269 
against  the  incumbent  of  Heathfield  for  irregularities  hi  reading 

the  Scriptures,  282 
admitted  to  proof,  286 
ATTESTATION  CLAUSE 

of  a  will  cut  through,  424 
AVERMENT, 

what,  according  to  practice  of  Ecclesiastical  Courts,  sufficient  for  the 
purpose  of  pleading  immemorial  occupation)  327 
evidence  falls  short  o(,  402 
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BANNS, 

of  an  illegitimate  child  published  in  the  name  of  the  mother,  held  to  b» 

duly  published,  n  137 
undue  publication  of,  pleaded,  133 
object  of,  to  awaken  the  vigilance  of  parents  and  guardians,  n  139 
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publication   of,  most  be  tinder  ttie  name  by  which  the  parties  are 

known,  140 
under  a  Wrong  name,  298 
the  ancient  mode  of  solemnizing  marriages,  230 
should  be  published  under  true  names,  230 
a  fraudulent  publication  of,  will  annul  a  marriage,  499 
in  the  proclamation  of,  all  names  should  be  published,  504 
publication  of,  refused  on  account  of  the  non-residence  of  the  parties  in 

the  parish,  499.  501 
to  be  published  under  the  true  names,  502 
BEQUESTS 

introduced  into  a  will  subsequent  to  the  death  of  a  testator,  cannot 

be  established,  365 
written  by  the  party  benefitted,  a  nullities  under  the  Roman  law*  193 
BIAS, 

to  a  certain  extent,  to  be  presumed  in  persons  interested,  107 
BIGAMY, 

a  case  on  an  indictment  for,  314 
in  cases  of,  proof  of  marriage  strictisiimi  juris,  314 
BILL, 

in  Chancery  directed  by  Lord  Chancellor  Nottingham,  to  be  brought 

in  favour  of  a  posthumous  child,  478 
BIRTH 

of  children  and  marriage,  presumptive  revocation  of  a  will,  339.  452. 

478.  481 
children,  combined  with  other  circumstances,  will  revoke  the  will  of 

a  married  man,  447 
issue  must  be  the  basis  of  the  circumstances  which  operate  to  revoke 

the  will  of  a  married  man,  497 
a  child  by  the  Roman  law,  revoked  a  will,  450 
BOND 

devised  to  a  married  woman  for  her  sole  and  separate  use,  352 
BRAWLING, 
suit  for,  282 

prohibited  by  the  general  Ecclesiastical  law,  283 
stat.  of  Edward  VI.,  283 
BURTHEN 

of  proof  shifted,  88.  100 

c. 

CANONS 

require  an  inventory  before  probate,  240 
CANCELLATION, 

what,  400.  406.  416.  418,  420.  443 

four  modes  of,  pointed  out  by  the  Statute  of  Frauds,  423 
CAPACITY, 

legal,  what,  105 

supported  by  exhibits,  113,  114 

may  he  impeached  in  part,  191 

where  doubtful,  proof  of  instructions,  or  of  reading  o?ct  the  will,  re- 
quired, 193 
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CAPACITY 

doubtful  at  the  time  of  execution,  109 

fluctuating.  117.  192 
CAVEAT 

entered  against  a  will,  132. 179.  347 
an  administration,  167 

warned.  167.  212.  232 
CHIDING, 

what,  285 
CHRISTIAN  NAME, 

the  essential  name,  229 

can  only  be  changed  at  confirmation,  133.  230 
CHURCH, 

brawling  in,  prohibited,  283 

attempted  to  be  made  a  place  of  dispute,  285 
CHURCHWARDENS, 

the  officers  of  the  ordinary,  323 

subject  to  the  controul  of  the  ordinary,  323 

not  bound  to  follow  the  directions  of  the  vestry  in  the  distribution  of 

seats  in  the  church,  914 

the  proper  persons  to  distribute  seats  among  the  parishioners,  932 

bound  to  repair  with  the  consent  of  the  Testry,  234 
CICERO, 

his  instance  of  the  presumptive  revocation  of  a  will,  470 

cited,  it  470.  ft  476 
CIVIL  LAW, 

the  language  of,  as  to  cumulative  legacies,  n  44 

imposed  the  burthen  of  proof  on  the  plaintiff,  n  44 

the  authority  of,  in  the  Ecclesiastical  Courts,  426. 434 

the  basis  of  the  law  in  the  Ecclesiastical  Courts,  434 
CIVIL  SUIT 

may  be  brought  to  annul  an  incestuous  marriage,  365 
CIRCUMSTANCES, 

taken  together,  do  not  amount  to  the  republication  of  a  will,  996 
CITATION, 

issued,  187.  173, 174.239.  244.  250. 

general,  served  on  the  Royal  Exchange,  176 

taken  out  by  executors,  176 
CLARKE'S  PRAXIS, 

cited,  209.  280 
CLAUSE 

of  a  will  omitted  by  mistake,  not  pronounced  for,  130 

omitted,  may  be  pronounced  for,  where  the  omission  hi  owing 

to  the  mistake  of  a  third  party,  190 

where  omitted  by  the  deceased,  it  is  not  to  be  supplied  by 

parole  evidence  alone,  131 

introduced  into  a  will  after  the  death  of  the  testator,  366.  369 

in  a  will  struck  out  by  the  Judge  of  the  Prerogative  Court,  374 
CLIENT, 

how  far  privileged  to  prevent  his  attorney  from  answering  to  tots  con- 
fidentially communicated  to  him!  269 
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CLERGYMAN, 

suspended  for  three  years  for  immoral  conduct,  269 
non-residence,  275 
ab  officio  et  bencficioy  9.75 
not  at  liberty  to  ?ary  the  service  from  the  prescribed  form,  28* 
CODICIL, 

propounded,  217 

in  pencil,  22 

designating  by  initials  the  names  of  the  legatees,  27 
CODE), 

cited,  n  29 
COKE  LITTLETON, 

cited,  230 
COHABITATION, 

pro?ed,  356 
COMMISSARY 

for  Surrey,  question  as  to  his  jurisdiction,  204 

holds  part  of  the  bishop  of  Winchester's  jurisdiction,  205 
jurisdiction  confined  to  the  county  of  Surrey,  206 
COMMISSION 

of  Lords  Spiritual  and  Temporal,  refused,  427 
COMPARISON 

of  handwriting  pleaded,  78 
CONSENT 

of  the  father  to  a  marriage  presumed,  222 

Courts  will  go  a  great  length  in  presuming, 

222.308 
disproyed,  222 

presumed,  till  the  contrary  is  shewn,       296 
to    the     very    fact     of    marriage,     not     necessary, 

296.307 
general,  sufficient,  297 
implied,  may  be  retracted,  300 
implied,  287.  306 

may  be  pro?ed  by  indirect  etidence,  307 
of  the  legitimate  father  required,  310 

a  guardian  lawfully  appointed,  required,  310 
not  necessary  to  be  proved  by  a  party  present  at  the  marriage,  312 
presumptive  evidence  against,  312 

in  cases  of  bigamy,  not  to  be  presumed  till  the  contrary  is  shewn,  313 
to  addresses,  not  consent  to  marriage,  308 
whether  to  be  inferred  from  the  conduct  of  the  father,  309 
CONTEMPT, 

a  party  put  into,  by  a  public  citation  only,  176 
CONTINUANCE 

of  intention  necessary  to  be  proved  before  probate  can  be  obtained  of 
an  unfinished  and  unexecuted  testamentary  paper,  20.  360 
brought  down  to  the  very  day  when  the  act  of  God  in* 

tervened,  21 
CONTRADICTOR 

to  a  will,  must  be  a  person  having  an  interest,  144 


INDEX.  513 

COPIES 

of  the  register  of  a  Dissenting  cbapel  cannot  be  pleaded  as  evidence  315 
documents  in  official  custody  pleadable  as  evidence,  315 
COST& 

given,  238.  243.  279.  286.  331 
prayed,  321 
refused,  201.  339 

given  only  against  one  party  wben  a  third  party  bad  intervened,  ft  351 
not  given  against  a  creditor  who  bad  contested  suit  against  the  next  of 

kin,  171 
usually  given  against  executors  who  withhold  inventories,  241 
clergymau  subject  to,  284 
COURT 

may  req  uire  an  inventory  ex  officio,  240 
COURTSHIP 

allowed  and  encouraged,  300 
admitted,  304 
CREDITOR, 

in  possession  of  an  administration,  has  the  same  right  to  oppose  an  as* 

serted  interest  as  a  next  of  kin,  158,  159.  n  160 

in  possession  of  an  administration  is  not  bound  to  bring  it  in  till  an 

admissible  allegation  is  given  in,  160 

in  possession  of  an  administration  is  entitled  to  contest  suit  against  a 

person  asserting  himself  to  be  next  of  kin,  173 

in  possession  of  an  administration  is  entitled  to  be  admitted  a  contra* 

dictor  to  a  will,  174 
can  call  on  all  persons  interested  to  administer,  177 
has  a  right  to  maintain  an  administration  against  an  executor,  or  a  next 

of  kin,  178 
obtaining  an  administration  may,  before  it  passes  seal,  contest  a  nuncupa- 
tive will,  178 
at  liberty  to  shew  cause  why  an  administration  should  not  be  re* 

▼oked,  178 
CREDITORS, 

the  wishes  of,  may  have  weight  in  the  grant  of  an  administration,  127 
CREDULITY, 

blind,  not  provided  against  by  law,  137 
CUJAC1US,  cited,  444 

D. 

DATE 

of  a  will  important,  36 
DEATH, 

sudden,  accounts  for  the  non-execution  of  a  testamentary  paper.  351 
DECLARATIONS 

liable  to  be  misapprehended  and  incorrectly  represented,  17*  367 

may  be  loosely  made,  17 

little  to  be  relied  upon,  131.  196. 404 

to  be  scrutinised,  404 

the  lowest  species  of  evidence,  460 
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DECLARATIONS, 

admissible  to  explain  intention,  472.  33$ 

admitted  in  the  Ecclesiastical  Courts  in  concurrence  with  other  evi- 
dence, 409 
held  by  Lord  Mansfield  to  be  admissible  in  Courts  of  Common  Law  to 

rebut  presumptions,  469 
in  support  of  a  will,  193 
cannot  of  themselves  establish  legacies,  198 
supply  the  place  of  instructions,  198 
DEED 

of  gift  propounded  as  a  will,  1 
irrevocable,  4 

admitted  to  probate,  12.218 
PEED 

indented  established  as  a  will,  5 
DELEGATES, 

High  Court  of,  sentence  of  irreversible,  189 

convened  by  commission  under  the  Great  Seal,  431 
whether  bound  by  the  rules  of  the  Court  of  King's  Bench, 

340.431 
a  court  of  dernier  ressort  to  the  EccIesiasticalCourts,  432 
cases  erroneously  stated  to  have  been  decided  by,  is  427 
DELUSION, 

of  the  mind,  what,  119 
DEPOSITIONS 

of  a  witness,  281 

who  had  died  before  he  had  been  repeated,  or  examined 

on  interrogatories,  admitted,  281 

in  Chancery  considered  as  complete  when  it  has  been  read  over  and 

signed,  281 
not  read  over  to  a  witness  who  had  died  before  his  examination  was 

completed,  liable  to  deductions,  281 
DERANGEMENT 

clearly  proved,  119, 120 
DICTA 

of  judges  frequently  taken  down  incorrectly,  420 
DIGEST, 

cited,  ft  4.n  8.  n  7.  it 44, 45.  157.  n  193.  411.  is435 
DISCREDIT, 

some  degree  of,  thrown  upon  witness,  108 
DISCRETION 

of  the  Court  not  to  be  capriciously  exercised,  125 
DISSENT, 

proof  of,  to  marriage,  when  required,  297,  298,  299 
almost  required.  307 
DISSIMILITUDE 

of  handwriting  may  be  satisfactorily  proved,  81 
DISORDER 

of  the  mind,  how  treated,  99 
DISPOSITION, 

rational  of  property,  not  to  be  considered  as  a  mere  form,  104 
DONATIO  mortis  causA,  4.  n  8 
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DRAFT 

of  a  will  propounded,  358 

superseded  by  a  will  subsequently  executed,  400 
not  entitled  to  proof  together  with  the  will  which  has  been 

made  from  it,  130 
DUTY 

of  every  Court  not  to  open  a  door  to  uncertainty,  497 

E. 

ECCLESIASTICAL 

Courts,  whether  in  any  degree  bound  by  the  decisions  of  the  Courts  of 

King's  Bench,  419.  4*2 
exercise  an  independent  jurisdiction  in  all  cases  over  wills  of 

personal  property,  431 
not  tied  down  to  such  strictness  in  their  forms  of  pleading,  as 
the  common  law  courts  are,  390*  332*  337 
ENTRY, 

erroneous,  in  the  register,  will  not  vitiate  a  marriage,  145 
ENUMERATION 

of  the  next  of  kin  at  the  end  ef  every  article  of  an  allegation,  «n~ 

necessary,  49 
EXECUTION 

of  a  will  prevented  by  the  act  of  God,  21.  405 
supersedes  instructions^  47 
a  draft,  400 
EXECUTOR 

in  Swinburne's  time,  essential  to  a  testament,  6 
the  foundation  of  a  testament,  n  6 
analogous  to  the  heir  of  the  civil  law,  n  6 
whether  the  wife  of,  can  be  examined  as  a  witness,  33 
appointment  of,  designates  the  testament,  46 
in  possession  of  probate,  has  a  right  to  oppose  a  later  will,  160 
of  a  first  will,  cannot  call  upon  the  executor  of  a  later  will  to  prdve 
it,  till  he  has  established  his  own  interest,  161 
part  of  a  will  written  by,  101 

for  whom  an  appearance  had  been  given,  dismissed,  219 
may  be  dismissed  when  he  has  not  intermeddled  with  the  effects,  nof 
proceeded  so  far  in  a  cause  as  to  render  himself  liable  to  costs,  213 
the  admission  of,  does  not  bind  the  next  of  kin,  214 
bound  to  exhibit  an  inventory  and  account,  at  the  suit  of  a  party  in- 
terested, 230.  244 
bound  by  his  oath  to  render  an  account  when  by  law  required,  241 

to  exhibit  an  inventory  when  required  by  law,  244.  247 
not  on  the  same  footing  as  the  next  of  kin,  252 
EXECUTORS 

to  exhibit  inventories,  240 
EXCOMMUNICATION, 

sentence  of,  against  a  party  for  not  taking  out  aa  administration,  248 
EXHIBITS, 

proof  by,  356 
EVIDENCE 

once  introduced  into  a  cause,  becomes  the  evidence  of  all  parties,  173 
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EVIDENCE, 

strong  presumptive,  against  consent.  319 
EXPENSES 

of  the  suit  decreed  to  be  paid  out  of  the  estate,  498 


FACCIOLATI, 

cited,  444 
tfACTS 

to  be  relied  upon,  102 
FACULTY 

for  the  erection  of  a  gallery,  and  the  appropriation  of  seats,  2  W 

cannot  appropriate  seats  to  messuages,  237 

a  right  paramount  to  the  ordinary,  324 

presumed  from  prescription,  324 
FINDING 

a  will,  the  place  of,  may  be  material,  408 
FEMMECOVERTE 

may  make  her  will  under  a  power  authorising  her  to  dispose  of  her  pro- 
perty, 354 
FORM 

of  an  instrument  not  an  objection  to  its  testamentary  validity,  218 
FRAUD, 

imputed,  136 

not  to  be  presumed,  194.  196 
FRAUDULENT 

suppression  of  a  name  in  the  publication  of  banns,  504 
FUNERAL, 

proTed  by  the  entry  in  the  register,  356 


G. 

GALLERY, 

erected  in  a  church  by  a  faculty,  233 

plan  of,  not  necessary  to  be  annexed  to  the  process,  236 
GODOLPHIN,  cited,  6 


H. 

HAND-WRITING, 

referred  to  the  registrars  of  the  Ecclesiastical  Courts,  79 

evidence  respecting,  of  little  weight,  80 

not  to  have  weight  where  courts  can  hare  better  proof,  80 

comparison  of,  always  admitted  in  the  Ecclesiastical  Courts,  80,  81 

no  case  in  which  it  has  ever  been  rejected,  82 

evidence  of  opinion  only,  83 

may  be  adminicular  to  other  evidence;  83 

not  denied,  94 
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HEADS  OF  A  WILL,  350 

inference  from,  that  more  was  intended  to  be  done,  352 
HOUSE, 

possession  of,  necessary  to  found  a  prescriptive  right  to  a  pew,  32Q 

pew  appurtenant  to,  321 

general  reputation  that  a  pew  belonged  to,  329 
HUSBAND, 

under  age,  313 
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IDENTITY 

of  the  wife  established,  222 
ILLEGITIMATE  CHILD 

has  no  name,  except  by  baptism,  133 

can  only  be  entitled  to  the  mother's  name,  134 
ILLEGITIMATE  CHILDREN 

as  often  go  by  the  name  of  the  mother  as  by  that  of  the  putative  lather, 

146 
IMPLIED 

revocations  of  wills,  466—468 
IMPORTUNITY, 

to  be  guarded  against  by  the  Court,  58 
INCAPACITY, 

strongly  deposed  to,  101 
INCEPTION  OF  A  WILL, 

held  in  some  of  the  early  cases  to  be  an  important  indication  of  an  in- 

tention  to  revoke,  494 
INCEPTIONS  OF  WILLS, 

coupled  with  length  of  time  and  change  of  circumstances,  will  not  re* 

Yoke  a  regular  will,  448 
INCEPTION  OF  A  NEW  WILL 

will  not  revoke  an  executed  will,  482 
INCUMBENT 

has  no  authority  to  appropriate  seats  to  his  parishioners,  233 
INCUMBENCY 

of  a  rector,  sufficiently  proved  by  his  admission  of  the  fact,  270 
INFORMAL  WILL 

established,  345 
INHIBITION 

prayed,  211 
INITIALS, 

legatees  in  a  codicil  described  by,  37 
INSTITUTES  OF  JUSTINIAN 

cited,  n  6.  n  8.  90.  n  410.  n  436 
INSTRUCTIONS 

will  operate  as  a  will,  if  the  person  giving  them  dies  before  a  will  can 

be  executed  for  them,  B9.  365 

unfinished,  not  entitled  to  probate,  60 
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INSTRUCTIONS 

may  openes  »&  %  will*  if  ismucad  iota  niiling  during  the  testator's  life, 
though  not  written  down  in  his  presence,  new  rend  over  by  kin,  370 
none  given*  190 
absence  of,  fatal,  196 — 199 
given,  369 

incomplete)  may  be  established  under  circumstances,  72 
INSANITY, 

will  impeached  on  the  ground  of,  85—90 

once  proved*  does  not  preclude  a  person  from  ever  making  a  will,  99 
completely  proved,  119.  220 
INTENTION 

of  the  testator  the  safest  guide  for  die  Court,  400. 435 

and  not  the  form  of  the  instrument,  to  be  attended  to, 

12 
dangerous  to  admit  parole  evidence  of,  against  an  act,  153 
the  governing  principle  in  testameotary  cases,  490.  496 
adherence  to,  must  be  clearly  made  out,  495 

rules  for  ascertaining,  prescribed  by  positive  law  and  the  decisions  of 

Courts,  496 
to  revoke  a  will,  implied,  from  change  of  rircumstanccs,  496 
to  revoke,  must  be  plain,  497 
change  of,  must  be  most  distinctly  ascertained,  372 
cannot  be  conjectured,  405 
INTEREST, 

in  cases  of,  the  parties  must  proceed  nun  passu,  156. 17a  214. 
if  a  nearer  degree  of,  is  established,  the  more  remote  one  hecsmns  ertn- 

gwiahed,  163 
denied,  167 

» admitted,  cannot  be  retracted,  212. 215 
1  and  propounded,  214 
probable  or  contingent,  will  justify  a  party  in  calling  for  an  inventory, 

241 

INTERMISSIONS 

from  insanity,  when  to  be  presumed,  101 
INTERVAL,  LUCID, 

established,  84.  90.  99.  105.  110.  120 

to  be  established  only  upon  incontrovertible  evidence,  87 

acts  done  during,  valid,  88 

to  be  inferred  from  rational  conversation,  116 
INTERVENTION 

of  a  third  party  in  a  suit  pending  in  the  High  Court  of  Delegates, 

•  351 
INTESTATES, 

effects,  formerly  at  the  absolute  disposal  of  the  ordinary,  «  124 

estates,  liable  to  the  payment  of  their  just  debts,  «  124 
INTESTACY 

prayed,  358 

established,  342. 405.  446.  412,  413,  414 
INSTRUMENT, 

the  party  setting  up,  must  prove  it  to  be  the  act  of  a  free  and  capable 

r,267 
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INVENTORY, 

required  by  the  canons  before  probate,  240 

statute  of  Henry  VIII.,  240.  245 
to  be  exhibited  by  the  executor  when  he  is  by  law  required,  240. 
J  244.245 

may  be  called  for  by  the  Court,  ex  officio^  240 

a  person  haying  a  probable  or  contingent  interest, 

any  kind  of  interest,  246 
IRREGULARITIES 

of  a  clergyman,  in  reading  the*  Holy  Scriptures,  382 
ISSUE 

of  an  incestuous  marriage,  illegitimate,  357 


J. 

JEST, 

whether  the  execution  of  a  will  could  be  considered  as,  159 


L. 

LAW 

protects  the  sanctity  of  public  worship,  283 

policy  of,  that  few  exclusive  rights  should  exist,  324 

presumes  every  one  to  have  a  true  name,  140 

presumption  of,  in  favour  of  marriage,  294 
LEGACIES, 

accumulative,  30.  37.  n  44,  45.  47 
LETTER, 

an  extract  from,  propounded  as  a  will,  916 
LETTERS 

of  request,  250 
LETTERS 

held  to  be  testamentary,  218 

of  administration  called  in,  60 
LIBEL, 

not  proved,  304 

in  a  new  cause,  316 
LICENCE 

for  marriage,  obtained  by  wilful  perjury,  295.  299 

question,  whether  one  granted  by  the  Bishop  of  Winchester's  Commis* 
sary  for  Surrey,  would  be  valid  within  the  diocese  of  Winchester, 
but  without  the  jurisdiction  of  the  Commissary  for  Surrey,  204 

question,  whether  it  derives  its  authority  from  the  bishop  or  his  com* 

missary,  207 
LIMITED 

probate  granted,  354 
LINING 

a  pew  not  considered  as  repairing  it,  332 
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LUCID 

interval,  doctrine  of  law  of  England  respecting,  derived  from  the  civil 

law,  99 
the  best  proof  of,  arises  from  the  act  itself,  100 
no  rule  to  fix  the  precise  length  of,  101 
established,  110.  120 

M. 

MAGNA  CHARTA 

provided  against  the  abuses  of   the   ordinary  in  the  administration 

of  the  effects  of  intestates,  124 
of  Henry  III.  omitted  this  provision,  124 
MANDATE 

of  induction,  what  the  effect  of,  272.  276 

usually  returned  without  a  certificate  of  execution,  276 
MANUSCRIPT 

note  of  Sir  Edward  Simpson's,cited,  n  160 
notes  of  Sir  George  Lee,  cited,  166.  413.  490 

taken  in  court  of  a  judgment  given  by   Sir  William  Wynne, 

Cited,  n  438 
of  Dr.  Andrew's,  cited,  161.  480  , 
MARRIAGE, 

Roman  Catholic,  nl35 

validity  of,  not  affected  by  misrepresentations  of  family  connections  or 

fortune,  ft  137 
the  validity  of,  may  be  put  in  issue  in  a  testamentary  suit,  145 
entry  of,  might  be  erroneously  made  by  the  minister,  145 
annulled  by  reason  of  affinity,  201.  355 

under  licence,  annulled  on  account  of  the  minority  of  the  party  who 

had  obtained  the  licence,  222 
annulled  by  reason  of  minority,  and  false  publication  of  banns,  499 

the  want   of   consent   of  the 
father,  221. 223 
of  a  minor  by  licence  established,  287 

unlawful  on  account  of  banns  published  under  a  wrong  name  n  298 

proved  by  entry  in  the  registry  without  the  evidence  of  any  witness 

present  at  the  ceremony,  356 
under  a  licence,  in  which  the  woman  was  described  by  a  false  Christian 

and  false  surname,  held  to  be  valid,  224 
a  contract,  229 

an  institution  as  much  for  the  sake  of  the  public  as  for  that  of  in- 
dividuals, 222.  229 
Siust  be  had  by  banns  or  licence,  230 
y  banns  under  false  names,  null  and  void,  230 
void,  296.  357 

if  licence  not  granted  by  competent  authority,  205 
banns  not  duly  published,  146 
ab  initio  gives  the  husband  no  right  over  the  property  of  the 

wife,  90S 
voidable,  202. 
of  minors  must  be  had  with  the  consent  of  the  father,  310 
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MARRIAGE, 

in  cases  of  bigamy  must  be  most  strictly  proved, 
and  the  birth  of  a  child,  a  presumptive  revocation  of  a  will,  433 

widower's 
will,  339.  440 
presumption  not  altered  by  the  death  of  the  child,  340.  342.  ^ 

and  the  birth  of  a  child,  presumption  arising  from,  rebutted,  343 

children  an  implied  revocation  of  a  will,  467 
without  the  birth  of  children,  not  an  implied  revocation  of  a  will,  467 
whether  necessary  to  concur  with  the  birth  of  children  in  the  revocation 

of  a  will,  467 
and  the  birth  of  issue,  revoke  a  will,  478.  479.  481 
not  an  essential   circumstance  in  the    revocation  of  the  will  of  a 

widower,  496 
MARRIAGE  ACT 

implies  that  parties  are  to  be  married  by  their  true  names,  230.  502 
it  requires  the  true  names  in  the  publication  of  banns,  n  140.  503 
the  object  of,  to  prevent  clandestine  marriages,  310 
the  object  of,  to  prevent  minors  from  being  entrapped  into  marriages 
without  the  consent  of  their  parents  and  guardians,  299 
cited,  294 
MARRIAGE  SETTLEMENTS 

may  be  testamentary,  and  as  such  entitled  to  probate,  218 
MARRIED  WOMAN 

has  no  right  to  make  a  will,  143 

may  make  a  will  of  property  left  during  coverture  for  her  separate 

we,  254.  352 
MATERIAL, 

a  man  may  write  his  will  with  any,  34 
in  which  a  will  is  written,  may  be  important,  35 
MEMORY, 

strong  instance  of,  117 
MINISTER, 

the  conduct  of,  illegal,  285 
MINOR, 

the  fraudulent  marriage  of,  annulled,  499 
MOTHER, 

natural,  when  she  can  give  her  consent  to  her  child's  marriage,  n311 
MUTILATION 

of  a  will,  held  to  amount  to  a  cancellation,  375.  406 

N. 

NAME 

acquired  at  baptism  can  only  be  changed  at  confirmation,  133 
Christian,  no  distinction,  n  139 

the  essential  name,  229 
true,  must  be  used  in  the  publication  of  banns,  140 
an  individual  may  not  have,  n  140 

the  publication  of,  might  defeat  the  object  of  the  marriage  net, 

147 
Vol.  I.  2  M 
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NAME, 

acquired  by  reputation,  may  be  superseded,  147 

of  reputation,  when  a  sufficient  publication  of  banns,  147 
NAMES 

of  parties  about  to  be  married,  should  be  given  in  to  the  clergyman  se- 
ven days  before  the  publication  of  banns,  502 

all  baptismal,  in  strictness,  compose  but  one  name,  503 
NULLITY  OF  MARRIAGE, 

on  account  of  banns  published  under  a  false  name,  133 

on  account  of  minority,  222 

on  account  of  affinity,  201 

o. 

OCCUPANCY 

alone,  does  not  give  a  right  to  a  pew,  325.  328 
OFFICE, 

suit  of,  269 
OMISSION 

of  a  baptismal  name,  how  far  material  in  the  publication  of  banns, 

503 

presumed  to  be  intentional,  130 
ONUS  PROBANDI 

lies  in  the  party  setting  up  an  unfinished  testamentary  paper.  73 
ORDINARY 

has  the  right  of  granting  administration  to  the  next  of  kin,   124 

formerly  had  absolute  power  over  the  property  of  intestates,  is  124 

disposes  of  seats  in  a  church,  323 

ghres  preference  to  a  person  in  possession  of  a  seat  to  a  mere  stranger, 

324 
parts  with  its  right  to  a  seat  in  a  church  by  a  faculty,  324 
cannot  grant  a  pew  appurtenant  to  lands,  325 
OUGHTON, 
cited,  280 


PAPER, 

question,  whether  deliberate  or  complete,  405 
PAUPER, 

dispaupered,  179.  n  184.  187 

to  sue  as,  a  great  privilege  in  law,  183 

the  privilege  of  real  poverty,  186 
mere  oath  of,  not  sufficient  to  establish  a  right  to  sue  XuformA  pauperis^ 

n  184 
a  person  who  has  a  competence,  not  entitled  to  be  so  considered, 

n  185 
liable  to  be  dispaupered,  though  he  be  in  debt,  if  he  have  a  current  in- 
come, 185 
PRACTICE,  ' 

an  important  point  of,  165 
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PRACTICE, 

prayer  not  in  conformity  with,   172 
PAROLE 

evidence,  how  far  admissible  to  prove  a  will,  422 
declarations  admitted  in  the  Ecclesiastical  Courts,  to  rebut  presump- 
tions, 4C9 
held  by  Lord  Mansfield  to  be  admissible  in  courts  of  com- 
mon law  to  rebut  any  sort  of  presumption,  469 
PECULIARS, 

exempt  from  the  jurisdiction  of  the  ordinary,  n  201 
of  the  archbishops,  their  origin,  n  201 
PEW, 

question  concerning  a  right  to,  316 

a  right  to,  over-rules  the  general  convenience  of  the  parish,  323 
a  possessory  title  to,  sufficient  to  maintain  an  action  against  a  disturber, 

316 
right  to,  set  up,  323 
title  to,  primA facie,  sufficient,  320 
may  be  appurtenant  to  a  messuage,  325 
cannot  be  appurtenant  to  lands,  325 

a  right  to,  established  by  possession,  connected  with  repairs,  325 
prescriptive  right  to,  cannot  be  founded  from  lands,  320 

allowed  by  the  churchwardens,  322 
vestry  has  no  right  to  dispose  of,  322 

if  repaired  by  the  parish,  must  be  considered  as  belonging  to  the  parish, 

329 
tenant  of  lands  has  no  right  to,  331 
not  proved  to  be  annexed  to  a  mansion,  322 
PEWS 

belong  to  the  parishioners  at  large,  323 
not  annexed  to  houses  by  mere  occupancy,  237.  328 
PENCIL, 

a  will  written  in,  may  be  as  valid  as  if  written  in  ink,  28, 29,  35 
PERJURY 

not  to  be  presumed  without  necessity,  312 
PLEA, 

must  substantially  set  forth  the  facts  intended  to  be  relied  upon,  322 
PLEADING, 

defect  in,  not  necessarily  objected  to  till  the  final  hearing  of  the  cause, 

320 
POSSESSORY  RIGHT 

to  a  pew,  not  good  against  the  churchwardens  and  ordinary,  324 
sufficient  against  a  mere  disturber,  324 
PRESENTMENT 

made  to  the  Chancellor  of  Gloucester,  232 
POINT 

of  law  saved,  313 
PRESUMPTION 

of  abandonment,  repelled,  20 

not  repelled,  220 
law,  confirmed,  304.  402 

2  M  2 


614  INDEX. 

PRESUMPTION 

of  law  in  favour  of  marriage,  294.  314 

that  the  act  of  a  Court  is  right,  162. 
fact,  arising  from  the  acquiescence  of  parties,  162 
a  legal  title,  derired  from  possession,  158 
either  of  the  remal  or  rerocation  of  a  will,  mar  be  repelled  by  cir- 
cumstances, 400 
*wy%  may  be  rebutted  by  erery  sort  of  evidence,  471 
ttroug  against  an  act  done  by  the  agency  of  the  party  benefited,  193 
rRRWMFflYK  REVOCATIONS,  468 
how  to  be  repelled,  341—343 

pUcvd  by  Lord  Keoyoo  and  Lord  Mansfield  on  different  grounds,  459 
of  a  wilU  from  *  prima  facie  cancellation,  401—407 
PRKSVfcirUVK 

owMowco  to  Mwt«  the  revocation  of  a  will,  479 
PREDILECTION* 

uatuiaU  for   children  of  the  whole,  in  preference  to  tho*e  of  half 

blood,  92 

PRESERVATION, 

careful*  t>f  *  will,  331 
PRESCRIPTIVE  RIGHT, 

wu*t  b#  clearly  proved,  325 
to  a  y+vty  presumes  a  faculty,  394 
POWER  OK  ATTORNEY, 

not  necessary  to  enable  a  femme  coverie  to  dispose  of  property  left  to 

her  separate  use,  35 J 
PRIMOGENITURE 

give*  no  right  to  an  administration,  123.  125 
cmteris  paribus,  it  may  incline  the  balance,  125 
PROBATE 

of  a  codicil  called  in  and  reroked,  22 
will  reroked,  84 
the  Ecclesiastical  Court,  does  not  decide  upon  the  right  of  dispo- 
sition, but  upon  the  factum  of  a  will,  353 
granted  without  the  consent  of  the  husband,  to  property  bequeathed 

his  wife  for  her  separate  use,  354 
Court  of,  does  not  decide  on  the  right  of  disposal,  but  on  the  factum  of 

a  will,  313 
its  duty  and  function,  34 

must  establish  the  will  of  the  deceased,  though  he  should 

hare  made  it  contrary-  to  his  intention,  37 

ought  to  be  on  its  guard  against  establishing  informal  papers, 

where  they  are  to  operate  in  conjunction  with  a  regular 

will,  37 
granted,  if  only  part  of  a  will,  187 
PROCESS 

to  compel  a  person  to  bring  in  an  administration,  176 
PROCEEDINGS 

in  the  country  Courts,  frequently  irregular,  235 
PROCTOR, 

whether  his  appointment  is  analogous  to  the  appointment  of  an  attor- 
ney, 275,  276 


\ 
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PROCTOR 

constituted  by  his  proxy  dominus  litis,  276 
PROOF, 

burthen  of,  unusually  strong,  194.  196.  2*6 

not  equal  to  the  exigencies  of  the  case,  87—  196 

order  of,  ioverted,  100 

failure  of,  198—200 
PROSECUTOR, 

in  a  case  of  bigamy,  must  pro  re  the  validity  of  the  first  marriage}  313 
PROTEST 

over -ruled,  with  costs,  247 
PROXY 

exhibited,  n  273 

how  far  the  recital  of,  follows  the  description  of  the  party  in  the  cita- 
tion, 273 
PUBLIC 

interested  in  knowing  whether  persons  cohabiting  together  really  are 

married,  230 
PUBLICATION  OF  BANNS, 

under  false  names,  230.  502 

R. 

RECOGNITION 

of  a  testamentary  paper,  91.  121.  154 

pleaded,  337 

evidence  of,  338 
REGISTER, 

copy  of,  belonging  to  a  dissenting  chapel,  not  pleadable  as  e vide  tee,  315 

of  a  dissenting  chapel,  may  be  produced  at  the  hearing  of  a  ci  ise,  and 

made  evidence  to  a  certain  extant,  315 
REGISTRY 

of  marriage,  required,  26  Geo.  II.  c.  33,  313 
REGISTRARS'  DEPUTY 

called  upon,  by  the  Court,  to  give  their  opinion  as  to  haud-writing,  83 

of  a  pew,  how  far  assistant  to  establish  a  prescriptive  right,  323 
lining  and  cushioning  a  pew,  not  considered  as  such,  331 
REPEAL 

of  a  subsequent  statute  revives  a  preceding  one,  418 — 425 
REPUBLICATION 

of  a  will,  whether  necessary,  408 

former  will,  where  a  subsequent  will  is  in  existence,  must  be  une- 
quivocal, 336 
will  not  proved,  334 
REVIVAL 

of  a  will,  question  respecting,  400.  406.  419.  425 

not  held  from  the  death  of  either  of  the  parties  from  whose 
birth  the  law  had  presumed  a  revocation,  341 
by  necessary  implication,  410 
RESIDENCE 

of  parties,  not  to  be  enquired  into,  for  the  purpose  of  annulling  a 

marriage,  503 
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REVOCATION, 

presumptions  concerning,  401 — 406 
of  a  will  presumed,  467 

the  principle  of,  derived  from  the  civil  law,  464 
REVOCATIONS, 

presumptive,  placed  by  Lord  Mansfield  and  Lord  Kenyon  on  different 

grounds,  459 
RIGHT,  POSSESSORY, 
in  a  pew,  316 

not  good  against  the  churchwardens  and  ordinary,  324 
prescriptive,  to  a  pew,  cannot  be  regulated  by  the  churchwardens, 

324 
ROMAN  LAW, 

presumes  an  intention  not  to  exclude  children,  490 
ROMAN  SOLDIER 

might  write  his  will  on  the  ground  with  his  sword,  29 — 35 
indulged  with  peculiar  privileges  in  making  his  will,  28 
RULE 

of  English  law,  with  respect  to  lucid  intervals,  derived  from  the  civil 

law,  99 
the  civil  law,  respecting  the  cancellation  of  wills,  408 
presumptive  revocations,  468 


SANE 

acts,  what,  105 
SANITY 

must  be  or oved  at  the  time  of  the  act,  88 
SEATS 

in  church,  the  general  superintendance  of,  rests  with  the  ordinary, 

distribution  of,  rests  with  the  ordinary,  323 
SENTENCE 

of  suspension,  pronounced  by  the  Bishop  in  person,  275 

may  be  pronounced  by  the  Chancellor  of  the  diocese, 

276 
SCOTCH 

settlement,  admitted  to  probate,  11 
SEQUESTRATION 

of  a  living  decreed,  271 
SIMILITUDE 

of  handwriting  may  be  satisfactorily  established,  81 
STATUTES 

cited,  3  Ed w.I.  1.  19.    >     .9A 
1  Edw.  III.  1.11.$     124# 
21  Hen.  VIII.  c.  5,  125.  240 
STATUTE  OF  FRAUDS 

prohibits  a  written  will  from  being  revoked  by  parole  evidence  only, 

231 
introduced  new  rules  as  to  the  revocation  of  wills,  467 
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SPONTANEOUS 

act  of  a  testatrix,  105 
SUBSTANCE 

of  proceedings  to  be  looked  to.  rather  than  the  form,  233 
SURNAMES 

of  great  antiquity  in  England,  n  139 

granted  by  the  crown  in  virtue  of  offices,  n  139 
SURROGATE, 

the  authority  of,  cannot  exceed  that  of  his  principal,  205 
SUSPENSION 

from  a  living  for  three  years,  270 

sentence  of,  270.  278 

effect  of  such  a  sentence,  275 

for  non-residence,  275 

ab  officio  et  beneficio,  275 

in  triennium,  definite,  278 
SWINBURNE 

cited,  4.  6.  58.  416,  417.  449.  46fi.  476.  479 


T. 

TESTAMENTARY 

paper  ambulatory  till  the  death  of  the  testator,  4 

schedule,  6 
THREE  PAPERS  established  as  containing  together  a  will,  128.  131 
TRUE  NAMES  essential  to  the  publication  of  banns,  140.  230.  502 


V. 

VESTRY 

has  no  right  to  dispose  of  pews  in  a  church,  322.  326 

opinion  of,  ought  to  have  weight  with  churchwardens,  324 
VINNIUS 

cited,  411 
VOET 

cited,  444 

u. 

UNCERTAINTY 

to  be  guarded  against  by  all  courts,  497 
UNEXECUTED 

paper  established,  12 
UNFINISHED 

paper  established,  12 

draft  cannot  be  established  unless  it  be  shewn  that  the  deceased  was 
prevented  by  invincibly  necessity,  or  the  act  of  God,  from  com- 
pleting it,  430 


r% 
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UNIFORMITY 

in  the  mode  of  performing  divine  worship,  a  leading  principle  of  the 

Church  of  England,  283 
USE  IMMEMORIAL, 

how  implied  in  a  plea,  320 

w 

WENTWORTH 

cited,  n  335.  386 
WIDOW 

cannot  marry  the  brother  of  her  former  husband.  202 
WIFE 

without  any  authority  from  her  husband  may  dipose  of  property  left  to 

her  separate  use,  353 

if  she  enjoys  personal  property  separate  from  her  husband,  she  must  be 

held  to  enjoy  it  with  all  its  incidents*  354 
WILL 

unfinished  and  unexecuted,  admitted  to  probate,  12 

four  papers  propounded,  as  containing,  39 

made  by  interrogatories,  admitted  to  proof,  53 

extraordinary  form  of,  justified  by  extraordinary  circumstances,  57 

not  to  be  extorted  from  a  dying  person  by  importunity,  n  58 

probate  of,  granted  in  error,  84 

original,  given  out  of  the  registry,  and  revoked,  84 

impeached  on  the  ground  of  insanity,  84.  90 

properly  recommended  to  be  made  by  a  clergyman,  89 

established,  89.  121,  122 

subscribing  witness  to,  not  examined,  94 

contained  in  three  testamentary  papers,  131 

destroyed  during  the  life  of  the  testator,  but  without  his  knowledge, 

substantiated  and  established,   149 

pronounced  for,  as  contaiucd  in  the  deposition  of  a  witness,  154 

repropounded,  180 

part  of,  established,  and  part  held  not  to  be  sufficiently  proved,  187. 

198.  357 

written  in  part  by  a  person  benefited,  191 

in  part  supported  by  declarations,  193 

set  aside  for  want  of  adequate  proof,  254 

of  an  older  date,  established,  268 

republication  of,  not  proved,  338 

latest,  in  point  of  date,  established,  339 

ambulatory  till  (he  death  of  the  testator,  34.  337.  419.  434 

presumptively  revoked,  401 

of  a  widower  presumptively  revoked  by  marriage  and  the  birth  of  a 

child,  339 

of  a  batchelor,  presumtively  revoked  by  marriage  and  the  birth  of  a 

child,  452.  478—481 

presumptively  revoked  by  marriage  and  the  birth  of  afchild,  though  the 

child  die  before  the  father,  340.  342.  343 

revoked  by  circumstances,  488,  489 

presumptive  revocation  of,  rebutted,  343.  470,  471,  472 
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WILL, 

informal,  established,  345 

propounded  as  it  stood,  prior  to  alterations  appearing  on  the  face  of  it, 

n35l 
of  a  married  woman,  disposing  of  property  left  during  coverture,  to  her 

separate  use,  established,  352 
limited  probate  of,  granted,  352 

contingent  interest  under,  enables  a  party  to  bring  a  suit  to  annul 

an  incestuous  marriage,  355 
written  during  the  life  of  the  testator,  but  not  in  his  presence,  nor  read 
over  to  him,  may,  under  circumstances,  be  established,  370 
clause  in,  struck  out  by  the  Judge,  374 
question  as  to  cancellation  of,  375.  406.  424 

revival  of,  375.  407.  414 
supersedes  a  draft,  400 
if  revoked,  draft  revoked  also,  400 
cases  as  to  the  revival  of,  depend  on  their  particular  circumstance?, 

400 
cancellation  of,  established,  405.  446 
written  on  the  envelope  of  a  former  will,  405 

the  execution  of  a -second,  revokes  one  previous  in  existence,  410.  412. 

414.  418.  425 
the  factum  of  a  second,  is  a  presumptive  revocation  of  a  prior  will, 

415 
if  second  destroyed,  question  whether  any  act  of  revival  necessary  to  set 

up  a  former  one,  414 
whether  it  can  be  set  aside  by  parole  evidence,  under  the  statute  of 

frauds,  422—430 
by  the  Roman  law  cancelled  by  the  act  of  completing  another,    434. 

437 
in  England  can  have  no  effect  till  the  death  of  the  testator,  426 
may  be  written  with  any  material,  28 
written  in  pencil,  is  as  valid  as  written  in  ink,  28 

chalk  or  slate,  is  valid,  29 
Roman  soldier  indulged  with  peculiar  privileges  in  making,  29 
must  be  written  while  the  testator  is  of  sound  and  disposing  mind,  29 
by  the  civil  law,  revoked  by  the  birth-of  a  child,  450.  476,  477 
revoked  by  the  birth  of  children,  combined  with  other  circumstances,  447 
once  executed,  remains  in  force  till  revoked  animo  revocandiy  466 
implied  revocations  of,  467.  476 

not  within  the  statute  of  frauds,  467 
necessarily  means  testatio  mentis,  473 
revoked  on  the  ground  of  presumed  intention,  478 
as  inofficious,  478 

from  alteration  of  estate  and  circumstances,  479 
principally  by  the  birth  of  a  child,  482 
made  twelve  days  after  marriage,  held  not  to  be  revoked  by  the  birth 

of  issue,  484 
contingent,  revoked,  485 
revoked  by  birth  of  issue  alone,  489 — 491 

may  be  revoked  by  birth  of  issue,  and  other  circumstances,  marriage 

not  being  ono,  492.  497 
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WILL, 

intention  to  revoke,  implied  from  change  of  circumstances,  496 
WITNESS 

died  before  he  was  repeated  or  examined  on  the  adverse  interrogatories, 

280 
may  be  discredited  on  cross-examination,  281 
subscribing,  not  examined  to  the  factum  of  a  will,  94 

may  be  produced,  and  examined  upon  interrogatories  by 

the  party  contesting  suit,  94 
liable  to  some  degree  of  discredit,  102 
WITNESSES, 

opioioo  of,  not  to  be  depended  upon,  102 
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